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United States Court of Appeals for the 

_ _ _ I 

District of Columbia 


No. 6277. 

John M. Longyear, Jr., Petitioner, 


Guy T. Helvering, Commissioner of Internal Revenue. 

i 

i 


1 Docket No. 47117. ! 

I 

l 

John M. Longyear, Jr., Petitioner^ 


Commissioner of Internal Revenue, 

Appearances: 

For Taxpayer: J. F. Dammann, Esq. 

For Comm’r: I. Graff, Esq. 

Docket Entries. 

Transferred to Mr. Van Fossan 6/9/33. ] 

1930. 

Jan. 22. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 23. Copy of petition served on General Counsel. 

Mar. 24. Answer filed by General Counsel. 

44 26. Copy of answer served on taxpayer. Assigned to 

General Calendar. 

1932. 

Feb. 5. Hearing set April 7, 1932. 

Mar. 31. Motion to consolidate with dockets 56(^27 and 62410 
and to continue to May 9,1932 filed by taxpayer. 
4/4/32 granted for consolidation land hearing 
May 9, 1932. | 

1—6277a 
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May 9. Hearing had before E. H. Van Fossan, Div. 9 on 
merits. Submitted. Transcript ordered. On 
respondent’s motion submitted on record and 
stipulation. Stipulation of facts filed. Briefs 
due in 30 days. 

Jun. 6. Brief filed by taxpayer. 

44 8. Brief filed by General Counsel. 

Aug. 12. Transcript of hearing of May 9, 1932 filed. 

1933. 

Aug. 15. Findings of fact and opinion rendered. Ernest 
i H. Van Fossan, Div. 9. Decision will be entered 
under Rule 50. 

Oct. 17. Notice of settlement filed by General Counsel. 

44 20. Hearing set Nov. 8, 1933 under Rule 50. 

Nov. 8. Hearing had before Mr. Sternhagen, Div. 10 on 
settlement under Rule 50—not contested—re¬ 
ferred to Mr. Van Fossan for decision. 

44 10. Decision entered, E. H. Van Fossan, Div. 9. 

44 15. Motion to set aside order of Nov. 10, 1933 filed bv 

! taxpayer. Nov. 18, 1933, denied. 

1934. 

Jan. 18. Motion to set aside order of Nov. 10, 1933 with 
! leave to file amendment to petition within 10 
days filed by taxpayer. 

44 19. Order that decision of Board entered 11/10/33 be 

vacated entered. 

Feb. 15. Stipulation as to deficiency filed. 

44 21. Decision entered, Eugene Black, Div. 15. 

May 7. Motion to fix amount of bond filed by taxpayer. 

44 8. Order fixing amount of bond at $6,500 entered. 

44 17. Stipulation for review bv Court of Appeals of 

D. C. filed. 

44 17. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpaver. 

2 

May 17. Proof of service of petition for review filed. 

Jul. 9. Praecipe filed by taxpayer. 

44 9. Proof of service of praecipe filed. 

44 11. Agreed statement of evidence lodged. 

44 13. Agreed statement of evidence approved and or¬ 

dered filed. 
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4 4 16. Order that time for transmission and delivery of 

record be extended to August 20, 1934 entered. 

“ 17. Motion for extension to a date in Julvlto transmit 

and deliver record filed by taxpayerj 

3 Docket No. 56027. 

John M. Longyear, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

■ 

Appearances: 

For Taxpayer: J. F. Dammann, Esq. 

For Comm’r: I. Graff, Esq. j 

Docket Entries. \ 

1931. 

Apr. 11. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 11. Copy of petition served on General 

Jul. 28. Answer filed by General Counsel. 

Aug. 5. Copy of answer served on taxpayer. Assigned to 
General Calendar. 

1932. 

Mar. 31. Motion to consolidate with dockets: 47117 and 
62410 and to continue to May 9, 1932 filed by 
taxpayer. 4/4/32 consolidated and continued 
to May 9, 1932. 

Apr. 5. Hearing set May 9, 1932. 

May 9. Hearing had before E. H. Van Fossan, Div. 9 on 
merits. Submitted. Transcript ordered. On 
respondent’s motion submitted oh record and 
stipulation. Stipulation of facts filed. Briefs 
due in 30 days. 

Jun. 8. Brief filed by General Counsel. 

Aug. 12. Transcript of hearing of May 9, 1932 filed. 

1933. 

Aug. 15. Findings of fact and opinion rendered, E. H. Van 
Fossan, Div. 9. Decision will be entered under 
Rule 50. | 

Oct. 17. Notice of settlement filed by General Counsel. 

44 20. Hearing set Nov. 8, 1933 on settlement under 
Rule 50. 



i 
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Nov. 8. Hearing* had before Mr. Sternhagen, Div. 10 on 
settlement under Rule 50—not contested—re¬ 
ferred to Mr. Van Fossan for decision. 

44 10. Decision entered, E. H. Van Fossan, Div. 9. 

44 15. Motion to vacate order of No-. 10, 1933 filed by 

taxpayer. Nov. 18, 1933 denied. 

1934. 

Jan. 18. Motion to set aside order of Nov. 10, 1933 with 
i leave to file amendment to petition within 10 
days filed by taxpayer. 

44 19. Order that decision of Board of 11/10/33 be va¬ 

cated and set aside entered. 

Feb. 15. Stipulation as to deficiency filed. 

44 21. Decision entered, Div. 15, Eugene Black. 

May 7. Motion to fix amount of bond filed by taxpayer. 

4 4 8. Order fixing amount of bond at $6,500 entered. 

44 17. Stipulation for review by D. C. Court of Appeals 

filed. 

44 17. Petition for review by Court of Appeals of D. C. 

1 with assignments of error filed by taxpaver. 

4 

May 17. Proof of service of petition for review filed. 

Jul. 9. Praecipe filed. 

44 9. Proof of service of praecipe filed. 

44 11. Agreed statement of evidence lodged. 

44 13. Agreed statement of evidence approved and or¬ 

dered filed. 

4 4 16. Order enlarging time to Aug. 20,1934 to transmit 

and deliver record entered. 

44 17. Motion for extension to a date in July to complete 

and transmit record filed. 

5 Docket No. 62410. 

John M. Longyear, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Appearances: 

For Taxpayer: J. F. Dammann, Esq. 

For Comin’r: I. Graff, Esq. 
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1932. 
Mar. 3. 

“ 3. 

“ 31. 


Apr. 4. 


May 9. 


Jun. 8. 
Aug. 12. 


Docket Entries. ! 

I 

j 

Petition received and filed. Taxpayer notified. 
(Fee paid.) ! 

Copy of petition served on General Counsel. 

Motion to consolidate with dockets 47117 and 
56027 and to set for hearing May 0, 1932 filed 
by taxpayer. 4/4/32 consolidated land set for 
hearing 5/9/32. j 

Answer filed by General Counsel. 4/22/32 copy 
served. 

Hearing set May 9, 1932. 

Hearing had before Mr. Van Fossan, Div. 9 on 
merits. Stipulation of facts filed. I On respond¬ 
ent’s motion submitted on record and stipu¬ 
lation. Briefs due in 30 days. j 

Brief filed by General Counsel. 

Transcript of hearing May 9, 1932. 


1933. | 

Aug. 15. Findings of fact and opinion rendered, Mr. Van 
Fossan, Div. 9. Decision will be entered under 
Buie 50. j 

Oct. 17. Notice of settlement filed by GeneraJ Counsel. 

“ 20. Hearing set Nov. 8, 1933 on settlement. 

Nov. 8. Hearing had before Mr. Sternhageu, Div. 10 on 
settlement under Rule 50—not contested—re¬ 
ferred to Mr. Van Fossan for decision. 

“ 10. Decision entered, Ernest H. Van Fdssan, Div. 9. 

“ 15. Motion to vacate order of Nov. 10, 1933 filed by 

taxpayer. November 18, 1933 denied. 

1934. 

Jan. 18. Motion to set aside order of Nov. io, 1933 with 
leave to file amendment to petition within 10 
days filed by taxpayer. 

“ 19. Order to vacate decision of Nov. 10, j 1933 entered. 

Feb. 15. Stipulation as to deficiency filed, j 

“ 21. Decision entered, Eugene Black, Dik 15. 

May 7. Motion to fix amount of bond filed by taxpayer. 

“ 8. Order fixing amount of bond at $6,500 entered. 

“ 17. Stipulation for review by D. C. Cofirt of Appeals 

filed. I 
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“ 17. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

“ 17. Proof of service filed. 

6 

Jul. 9. Praecipe filed by taxpayer. 

“ 9. Proof of service of praecipe filed. 

“ 11. Agreed statement of evidence lodged. 

“ 13. Agreed statement of evidence approved and or¬ 

dered filed. 

li 16. Order enlarging time to Aug. 20, 1934 for trans- 

1 mission and deliverv of record entered. 

•/ 

“ 17. Motion for extension to a date in July 1934 to 

transmit and deliver record filed by taxpayer. 

7 U. S. Board of Tax Appeals. Filed Jan. 22, 1930. 

Symbols: IT :AR: B-9 GLN. 

j September 6, 1929. 

In the Matter of the Proposed Deficiency Income Tax 
Against John M. Longyear, Jr., for the Years 1925 and 
1926. 


Docket No. 47117. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his Notice of Deficiency 
“IT:AR: B-9 GLN-60D”, dated November 30, 1929, and 
as a basis for this proceeding alleges as follows: 

1. The petitioner is an individual with his residence at 
216 Hewitt Avenue, Marquette, Michigan. 

2. The Notice of Deficiency, a copy of which is attached 
and marked Exhibit “A”, was mailed to the petitioner on 
November 30, 1929. 

3. The taxes in controversy are income taxes for the 
calendar years 1925 and 1926. 

The amounts in controversy are as follows: 


1925, the entire deficiency. $2,688.52 

1926, the entire deficiency. $1,546.31 





I 


J. M. LONGYEAR, JR., VS. G. T. HELVERING, £TC. 


4. The determination of the taxes set forth in said No¬ 
tice of Deficiency is based ujjon the following errors: 

8 (a) The Commissioner of Internal Revenue erred 

in including in the gross income of thip petitioner 
the items of income distributed by the Executors and Trus¬ 
tees of the Estate of petitioner’s father, John M. Longyear, 
deceased, and listed in said Deficiency Tax Letter as fol¬ 
lows : 


For the Year 1925: 

1. Fiduciary Income . $16,475.1£ 

2. Dividends. 5,789.55 

3. Capital Net Gain. 2,465.00 


For the Year 1926: ! 

1. Other Income . $10,077.2$ 

2. Dividends. 5,248.8(1) 

3. Capital Net Gain. l,897.2(j) 


$24,729.73 


$17,223.28 


(b) The Commissioner of Internal Revenub erred in in¬ 
cluding in the gross income of the petitioner for both said 
years distributions made in both said years h\y the Execu¬ 
tors and Trustees of the Estate of petitioner’s! father, John 
M. Longyear, deceased, to the former wife of tbe petitioner, 
Elizabeth B. Longyear (now Elizabeth B. Hhdley), under 
the terms and conditions of a certain decree of court en¬ 
tered by the Circuit Court of Marquette (uounty, Mar¬ 
quette, Michigan. 

(c) The Commissioner of Internal Revenub erred in in¬ 
cluding in the gross income of the petitioner for both said 
years distributions made in both said years by the Execu¬ 
tors and Trustees of the Estate of the father of the 

9 petitioner, John M. Longyear, decease^, to Elizabeth 
B. Longyear (now Elizabeth B. Hadley) and Fred¬ 
erick P. Bur rail, guardians of John M. Longyear III, in 
accordance with the terms and conditions of a certain as¬ 
signment and the decree of the Circuit Court of Marquette 
County, Marquette, Michigan. 

(d) The Commissioner of Internal Revenue erred in in¬ 
cluding in the gross income of the petitioner for both said 
years distributions made for both said years by the Execu- 


i 
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tors and Trustees of the Estate of the father of the pe¬ 
titioner, John M. Longyear, deceased, to Elizabeth B. 
Longyear (now Elizabeth B. Hadley) and Frederick P. 
Burrall, guardians of Marion Longyear, in accordance with 
the terms and conditions of a certain assignment and the 
decree of tlie Circuit Court of Marquette County, Mar¬ 
quette, Michigan. 

(e) The Commissioner of Internal Revenue erred in not 
allowing a deduction to the petitioner for amounts paid 
to Elizabeth B. Longyear (now Elizabeth B. Hadley) in 
her individual capacity, as interest on an indebtedness of 
the petitioner to said Elizabeth B. Longyear, evidenced by 
a note to said Elizabeth B. Longyear (now Elizabeth B. 
Hadley), in accordance with the terms and conditions of 
a certain assignment and the decree of the Circuit Court 
of Marquette County, Marquette, Michigan. 

5. The facts upon which the petitioner relies as 
10 the basis for this proceeding are as follows: 

(a) The said amounts which were so distributed as 
above set forth, by the Executors and Trustees of the 
Estate of John M. Longyear, deceased, were in fact made 
by said Executors and Trustees to Elizabeth B. Long¬ 
year (now Elizabeth B. Hadley) in her individual capacity, 
and to said Elizabeth B. Longyear and Frederick P. Bur¬ 
rall as guardians of John M. Longyear III and Marion 
Longyear. 

(b) Said distributions were in fact not made to this 
petitioner. 

(c) On or about November 1, 1922, the said petitioner 
executed and delivered an assignment to his then wife, 
Elizabeth B. Longyear (now Elizabeth B. Hadley), of one 
half interest in his father’s estate. And thereafter, on De¬ 
cember 20, 1923, certain questions having arisen as to the 
efficacy of the said assignment, a new assignment was ex¬ 
ecuted and delivered by the petitioner to his said wife, 
whereby the said one half interest was assigned to her, 
one quarter in her individual capacity, and one eighth each 
to her as Guardian of the said John M. Longyear III and 
Marion Longyear, respectively. 

(d) On or about July 7, 1924, the Trustees of the Estate 
of John M. Longyear, deceased, having been advised by 
counsel, raised questions concerning the validity of both 
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i 

i 

of the aforesaid assignments, and refused to make 

11 any distribution of said one half interest either to 
the petitioner or said Elizabeth B. Longyear in her 

individual capacity or as guardian as aforeshid, pending 
a judgment of a court of competent jurisdiction upon the 
validity of such assignment. 

(e) Thereupon the said Elizabeth B. Longyear, in her 
individual capacity and as Guardian as aforesaid, filed her 
Bill in Chancery in the Circuit Court of Marqhette County, 
Marquette, Michigan, against said Trustees and said 
John M. Longyear, Jr., and other parties j in interest, 
whereby she sought a decree declaring the saifi assignment 
valid, and enforcing the terms thereof. 

(f) Thereafter, pending said litigation, all |distributions 
of said one half interest were paid into a Separate Account 
in the Union National Bank of Marquette, Michigan, 4 ‘In 
the name of John M. Longyear, Jr., or one-lnfilf for Eliza¬ 
beth B. Longyear individually and one-half as Guardian 
for John N. Longyear III and Marion Longyear, as their 
interests may appear.” 

(g) Thereafter, while the said action was still pending, 
and in accordance with the statutes of the St^te of Michi¬ 
gan made and provided for the settlement <j>f good faith 
controversies arising in and growing out of such matters, 
the said parties did, on or about December 2j), 1925, enter 

into such a Settlement Agreement in writing, which 

12 said Settlement Agreement was, in accordance with 
the said Statutes, submitted to the said Circuit 

Court, and the said court did by its decree, entered Decem¬ 
ber 30, 1925, approve and confirm said Settlement Agree¬ 
ment, and all the terms and conditions thereof. 

7 

(h) And by said decree the said sums so paid into the 
said Special Account as aforesaid were ordered distributed 
to said Elizabeth B. Longyear in her individual capacity, 
and the Guardians of said John M. Longyear III and 
Marion Longyear, in the proportions as will more spe¬ 
cifically appear by reference to said documents, and in 
accordance with said decree said distributions were so 
made. 

(i) And thereafter, during said year and during the 
year 1926, the distributions shown to have Ipeen made by 
the said Trustees on Form 1041 to said parties were made 
by and in accordance with the terms of tljie said order 


i 
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of the Circuit Court of Marquette County, Marquette, 
Michigan. 

(j) Ail of said distributions were in fact made directly 
to said parties and not to said petitioner, and were not sub¬ 
ject to his control. 

Wherefore the petitioner prays that the Board may hear 
the proceeding and redetermine his tax liability for the 
vears 1925 and 1926; and that this Board mav hold that 
the said items of income above referred to were not in¬ 
come of this petitioner; that he is entitled to deduc- 
13 tions on account of interest paid to said Elizabeth B. 

Longyear (now Elizabeth B. Hadley), and that the 
deficiencies in taxes for the said years proposed by the 
Commissioner be overruled, and that no deficiency order 
be entered for said vears. 

1 " J. F. DAMMANN, 

Counsel for the Petitioner. 

WILSON McILVAINE HALE 
& TEMPLETON, 

Of Counsel. 


State of Mass., 

County of Suffolk, ss: 

John M. Longyear, Jr., being hereby duly sworn says 
that he is the petitioner above named; that he has read the 
foregoing Petition, is familiar with the statements therein 
contained, and that the facts stated are true. 

JOHN M. LONGYEAR, Jr. 
Subscribed and sworn to before me this 20th dav of 

V 

January, 1930. 

[Seal of Leslie F. MacNeil, Notary Public, Common¬ 
wealth of Massachusetts.] 

LESLIE F. MacNEIL, 

Notary Public. 

My commission expires Nov. 28, 1930. 
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I 

Exhibit “A”. 


Treasury Department, Washington., 1 


Office of Commissioner of Internal Revenue. 


Mr. John M. Longyear, Jr., 
216 East Hewitt Avenue, 
Marquette, Michigan. 


Sir: 


Nov.! 30, 1929. 


In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination if your tax 
liability for the years 1925 and 1926 discloses a deficiency 
of $4,234.83, as shown in the statement attached^ 


The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention 6f IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of in¬ 
terest charges, since the interest period termihates thirty 
days after filing the agreement form, or on the ^ate assess¬ 
ment is made, whichever is earlier; whereas if no agree¬ 
ment is filed, interest will accumulate to the date of assess¬ 
ment of the deficiencies. 

Respectfully, 

ROBT. H. LUCAS, 

Commissioner , 
By DAVID BURNET, 

Deputy Commissioner. 

Inclosures: Statement. Form 866. Form 8£2. 
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Statement. 

IT:AR:B-9. GLN-60D. 


Nov. 30, 1929. 

In re John M. Longyear, Jr., 216 East Hewitt Avenue, 

Marquette, Michigan. 

Tax Liability. 

i Corrected tax Tax previously 


Year. liability. assessed. Deficiency. 

1925 .i. $3,253.27 $564.75 $2.6S8.52 

1926 . 1,724.43 178.12 1,546.31 


Totals . $4,977.70 $742.87 $4,234.83 


The reports of the Internal Revenue Agent in Charge at 
Detroit, Michigan, covering the investigation of your tax 
liability for the years 1925 and 1926 have been reviewed. 
The report for 1925 has been approved. The report for 
1926 has been approved with the following exceptions: 

The ambunts shown as distributed to Elizabeth B. Long¬ 
year, to John M. Longyear, III, and to Marion Longyear 
on the original return, Form 1041, filed for the Estate of 
John M. Longyear, have been included in your income. It 
appears that these individuals were not beneficiaries under 
the will of John M. Longyear, but that you assigned a por¬ 
tion of your distributive income of the Estate of John M. 
Longyear to Elizabeth B. Longyear, your divorced wife, 
in lieu of alimony and maintenance, and to your children, 
John M. Longyear III and Marion Longyear, for their 
support. 

Consideration has been given the information submitted 
in your briefs and affidavits and at the conference held in 
this office on October 16, 1929. However, the evidence sub¬ 
mitted is not sufficient to prove that the income assigned to 
your wife and children is not taxable to you. The previous 
adjustment has therefore been sustained. 

Information on file in this office indicates that the divi¬ 
dends paid by the Mace Iron Mining Company during 1926 
were 32.40% taxable and 67.60% nontaxable. Inasmuch as 
the total of $24,250.00 was received from this source by the 
Estate of John M. Longyear, only $7,857.00, representing 
the taxable portion, has been included, instead of $8,992.59 
shown by the examining officer in his report covering the 
investigation of the income of the estate. 
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Information on file in this office indicates that 20.98% of 
the dividends paid by the Sargent Land Company during 
1926 was taxable and 79.02% nontaxable. Sincp the total 
dividends received from this source by th£ Estate of 
16 John M. Longyear was $23,486.96, the ^mount of 
$4,927.56, representing the taxable portioiji, has been 
included, instead of $4,901.95 shown by the ageiit. 

These adjustments and the adjustment in dividends 
shown on Exhibit B attached to the Agent’s report, result 
in a total of $114,166.45 instead of $133,884.22j shown on 
the original return filed by the estate. 

All the dividends originally shown as accumulated to the 
estate have been considered nontaxable and the balance of 
the nontaxable portion has been allocated to the bene¬ 
ficiaries in proportion to their share of the incpme of the 
estate. The non-taxable portion received by voiji in 1926 is 
$1,876.70. | 

The adjustments and the computation of ydur tax are 
shown below: 


1925. 


Net income reported on return. $16,992.63 

Capital net gain. | 2,465.00 

i- 


Total net income reported. $19,457.63 

Add: 


1. Fiduciary income.$16,475.18 

2. Dividends. 5,789.55 

3. Capital net gain. 2,465.00 


- 24,729.73 

i - 

Adjusted net income. $44,187.36 

Less: 

Capital net gain. | 4,930.00 

Income subject to normal tax and surtax. $39,257.36 


Computation of Tax. 

Net income adjusted. $39,257.36 

Less: 

Dividends. $11,579.10 

Liberty Bond interest. 270.27 

Personal exemption and 
credit for dependents. 4,700.00 

j 16,549.37 
$22,707.99 

i 


Income subject to normal tax 
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Normal tax at 134% on $4,000.00.. $60.00 

Normal tax at 3% on $4,000.00. 120.00 

Normal tax at 5% on $14,707.99.. 735.40 

Surtax on $39,257.36. 1,725.74 

Tax at 1234% on $4,930.00. 616.25 


Total tax. $3,257.39 

Less: 

Earned income credit. 4.12 


Tax assessable. $3,253.27 

Tax previously assessed. 564.75 


Deficiency in tax... $2,688.52 


Explanation of Changes. 

1, 2 and 3. As previously explained, the amount shown 
upon the Form 1041 filed by the Estate of John M. Longyear 
as paid to your divorced wife and children has been included 
in your income. 


1926. 


Net income reported on return... 
Add: 


$15,990.13 

1. Other income. 

.. $10,077.28 


2. Dividends. 

.. 5,248.80 


3. 'Capital net gain. 

.. 1,897.20 

17,223.28 

Adjusted net income. 


$33,213.41 

Capital net gain. 


3,794.41 

Income subject to normal tax and surtax. 

Less: 

$29,419.00 

Dividends. 

.. $12,274.31 


Personal exemption. 

• 

4,300.00 

16,574.31 

Income subject to normal tax. 


$12,844.69 






















J. M. LONGYEAR, JR., VS. G. T. HELVERING, E^C. 15 

Normal tax at 134% on $4,000.00. 

Normal tax at 3% on $4,000.00. 

Normal tax at 5% on $4,844.69. 

Surtax on $29,419.00. 

Tax at 1234% on $3,794.41. 

j $60.00 
120.00 
242.23 
833.52 
474.30 

Total tax. 

$1,730.05 

18 

1 

Brought forward. 

Less: 

Earned income credit. 

$1,730.05 

5.62 

Tax assessable. 

Tax previously assessed. 

. 

$1,724.43 

178.12 

Deficiency in tax. 

$1,546.31 


Explanation of Changes. 

1, 2 and 3. Same as #1, #2 and #3 for 19^5. 

Your claim for the refund of $1,000.00, individual income 
tax for 1925, has been examined. 

The claim is based on the decrease in your distributive 
share of the income received from the Estate <bf John M. 
Longyear, as shown on the report of the Internal Revenue 
Agent in Charge, at Detroit, Michigan, coveringj an investi¬ 
gation of the income of the estate. 

As previously advised, information furnished at a con¬ 
ference held in this office indicates that the actual amounts 
paid to the beneficiaries were shown on the original return 
of the estate. The agent’s report has, therefore, been re¬ 
vised, and the amounts shown as distributed to the bene¬ 
ficiaries and reported on your return for the year 1925, 
have been accepted. Therefore, no change in th^ tax liabil¬ 
ity shown by the examining officer can be made. 

Your claim will therefore be rejected and the rejection 
will officially appear on a schedule to be approved by the 
Commissioner. 

A consent is on file for the year 1925 extending the statu¬ 
tory period until December 31, 1929. 

Payment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and 
remittance should then be made to him. 
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19 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 24, 1930. 

United States Board of Tax Appeals. 

Docket No. 47117. 

! John M. Longyear, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer . 

The Commissioner of Internal Revenue by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the petition of the above named taxpayer, 
admits and denies as follows: 

1. Admits the allegation contained in paragraph 1 of the 
petition. 

2. Admits the allegation contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. Denies that the Commissioner erred in respect of the 
matters set forth in subparagraph (a), (b), (c), (d) and 
(e) of paragraph 4 of the petition. 

5. Denies the allegations contained in subparagraphs 
(a), (b), (c), (d), (e), (f), (g), (h), (i) and (j) of para- 
graph 5 of the petition. 

6. Denies each and every material allegation of fact con¬ 
tained in the petition not hereinbefore specifically admitted, 
qualified or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

BYRON M. COON, 

Special Attorney , 

1 Bureau of Internal Revenue. 
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20 U. S. Board of Tax Appeals. Filed Aprjil 11, 1931. 

i 

United States Board of Tax Appealsj. 

. I 

Docket No. 56027. J 

i 

i 

John M. Longyear, Jr., Petitioner, 

vs. | 

i 

Commissioner of Internal Revenue. 


Petition. 


The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his Notice ofJ Deficiency 
“IT:AR: D-l CMS-60D,” dated March 3, 19&L, and as a 
basis for this proceeding alleges as follows: ! 

I 

1. The petitioner is an individual with his Residence at 
216 Hewitt Avenue, Marquette, Michigan. 


2. The Notice of Deficiency, a copy of whichj is attached 
and marked Exhibit “A,” was mailed to the petitioner 
on March 3, 1931. 

3. The taxes in controversy are income t^xes for the 
calendar year 1927. 


The amount in controversy is as follows: 1927, the entire 
deficiency, $96.21. 

4. The determination of the taxes set forth in said 
Notice of Deficiency is based upon the following errors: 

(a) The Commissioner of Internal Revenue erred in 
including in the gross income of this petitioner the items 
of income distributed by the Executors and Trustees 
21 of the Estate of petitioner’s father, John M. Long¬ 
year, deceased, and listed in said Deficiency Tax 
Letter, as follows: 


i 

j 

i 


2—6277a 
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Other 

Capital 



Dividends. 

income. 

net loss. 

Mrs. 

Elizabeth B. Longyear- 

... $4,552.52 

$ 663.04 

$ 94.33 

John 

M. Longyear, III. 

... 2,276.27 

316.52 

47.17 

Marlon Longyear . 

... 2,276.27 

316.52 

47.17 


Total . 

... $9,105.06 

$1,266.08 

$188.67 


(b) The Commissioner of Internal Revenue erred in 
including in the gross income of the petitioner for said 
year distributions made in said year by the Executors and 
Trustees of the Estate of petitioner’s father, John M. 
Longyear, deceased, to the former wife of the petitioner, 
Elizabeth B. Longyear (now Elizabeth B. Hadley), under 
the terms and conditions of a certain Decree of court en¬ 
tered by the Circuit Court of Marquette County, Mar¬ 
quette, Michigan. 

(c) The Commissioner of Internal Revenue erred in in¬ 
cluding in the gross income of the petitioner for said year 
distributions made in said year by the Executors and Trus¬ 
tees of the Estate of the father of the petitioner, John M. 
Longyear, deceased, to Elizabeth B. Longyear (now Eliza¬ 
beth B. Hadley), and Frederick P. Burrall, guardians of 
John M. Longyear III, in accordance with the terms and 
conditions of a certain assignment and the Decree of the 
Circuit Court of Marquette County, Marquette, Michigan. 

(d) The Commissioner of Internal Revenue erred in in¬ 
cluding in the gross income of the petitioner for said year 

distributions made for said year by the Executors 
22 and Trustees of the Estate of the father of the peti¬ 
tioner, John M. Longyear, deceased, to Elizabeth B. 
Longyear (now Elizabeth B. Hadley), and Frederick P. 
Burrall, guardians of Marion Longyear, in accordance with 
the terms and conditions of a certain assignment and the 
Decree of the Circuit Court of Marquette County, Mar¬ 
quette, Michigan. 

(e) The Commissioner of Internal Revenue erred in 
not allowing a deduction to the petitioner for amounts paid 
to Elizabeth B. Longyear (now Elizabeth B. Hadley) in 
her individual capacity, as interest on an indebtedness of 
the petitioner to said Elizabeth B. Longyear, evidenced by 
a note to said Elizabeth B. Longyear (now Elizabeth B. 
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Hadley), in accordance with the terms and conditions of 
a certain assignment and the Decree of the Circuit Court 
of Marquette County, Marquette, Michigan. 

5. The facts upon which the petitioner relies hs the basis 
for this proceeding are as follows: 

(a) The said amounts which were so distributed as above 
set forth, by the Executors and Trustees of th^ Estate of 
John M. Longyear, deceased, were in fact made by said 
Executors and Trustees to Elizabeth B. Longyear (now 
Elizabeth B. Hadley) in her individual capacity, and to 
said Elizabeth B. Longyear and Frederick P. Burrall as 
guardians of John M. Longyear III and Marioh Longyear. 

(b) Said distributions were in fact not made to this 
petitioner. 

(c) On or about November 1, 1922, thp said peti- 
23 tioner executed and delivered an assignment to his 
then wife, Elizabeth B. Longyear (now Elizabeth B. 
Hadley), of one half interest in his father’s estate. And 
thereafter, on December 20, 1923, certain questions having 
arisen as to the efficacy of the said assignment a new as¬ 
signment was executed and delivered by the petitioner to 
his said wife, whereby the said one half interest was as¬ 
signed to her, one quarter in her individual capacity, and 
one eighth each to her as Guardian of the said John M. 
Longyear III and Marion Longyear respectively. 

(d) On or about July 7, 1924, the Trustees of the Estate 
of John M. Longyear, deceased, having been advised by 
counsel raised questions concerning the validity of both 
of the aforesaid assignments, and refused to m^ke any dis¬ 
tribution of said one half interest either to the petitioner 
or said Elizabeth B. Longyear in her individual capacity 
or as Guardian as aforesaid, pending a judgment of court 
of competent jurisdiction upon the validity of buch assign¬ 
ment. 

(e) Thereupon the said Elizabeth B. Longyear, in her 
individual capacity and as Guardian as aforeshid, filed her 
Bill in Chancery in the Circuit Court of Marqujette County, 
Marquette, Michigan, against said Trustes an^ said John 
M. Longyear, Jr., and other parties in interest, whereby she 
sought, a decree declaring the said assignmefit valid, and 
enforcing the terms thereof. 

I 
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24 (f) Thereafter, pending- said litigation, all distri¬ 
butions of said one half interest were paid into a 

Separate Account in the Union National Bank of Mar¬ 
quette, Michigan, “In the name of John M. Longyear, Jr., 
or one-half for Elizabeth B. Longyear individually and one- 
half as Guardian for John M. Longyear, III and Marion 
Longyear, as their interests may appear.” 

(g) Thereafter, while the said action was still pending, 
and in accordance with the statutes of the State of Michi¬ 
gan made and provided for the settlement of good faith con¬ 
troversies arising in and growing out of such matters, the 
said parties did, on or about December 29, 1925, enter into 
such a Settlement Agreement in writing, which said Settle¬ 
ment Agreement was, in accordance with the said statutes, 
submitted to the said Circuit Court, and the said court did 
by its Decree, entered December 30, 1925, approve and 
confirm said Settlement Agreement, and all the terms and 
conditions thereof. 

(h) And by said Decree the said sums so paid into the 
said Special Account as aforesaid were ordered distributed 
to said Elizabeth B. Longyear in her individual capacity, 
and the Guardians of said John M. Longyear III and Mar¬ 
ion Longyear, in the proportions as will more specifically 
appear by reference to said documents, and in accordance 
with said Decree said distributions were so made. 

(i) And thereafter, during said year 1927, the dis- 

25 tributions shown to have been made bv the said Trus- 
tees on Form 1041 to said parties were made by and 

in accordance with the terms of the said order of the Circuit 
Court of Marquette County, Marquette, Michigan. 

(j) All of said distributions were in fact made directly 
to said parties and not to said petitioner, and were not sub¬ 
ject to his control. 

(k) Beference is made to the matter of appeal of this 
taxpayer; John M. Longyear, Jr. for the years 1925 and 
1926, Number 47117, United States Board of Tax Appeals, 
answering the same question. 

Wherefore the petitioner prays that the Board may hear 
the proceeding and redetermine his tax liability for the year 
1927; and that this Board may hold that the said items of 
income above referred to were not income of this peti- 
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tioner; that he is entitled to deductions on account of in¬ 
terest paid to said Elizabeth B. Longyear (no\^ Elizabeth 
B. Hadley), and that the deficiency in taxes for the said 
year proposed by the Commissioner be overruled, and that 
no deficiencv order be entered for said year. 

J. F. DAMMAjNN, 
Counsel for the Petitioner. 
WILSON McILVAINE HALE & 

TEMPLETON, i 

Of Counsel. 

I 

i 

• 26 State of Mass., 

7 

County of Suffolk , ss: 

John M. Longyear, Jr., being hereby duly sworn says 
that he is the petitioner above named; that he h^s read the 
foregoing Petition, is familiar with the statements therein 
contained, and that the facts stated are true. 

(Sgd.) JOHN M. LONGYEAR, Jr. 

i 

Subscribed and sworn to before me this 4th dhy of April, 
1931. 

[seal.] LESLIE F. MacNEIL, 

Notary Public. 

27 “Exhibit A”. 

NP-2-26. 

. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

i 

Mat*. 3, 1931. 

Mr. John M. Longyear, Junior, 

216 East Hewitt Avenue, 

Marquette, Michigan. 

Sir: 

l 

You are advised that the determination of ^our tax lia¬ 
bility for the year(s) 1927 discloses a deficiency of $96.21, 
as shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 
1926, notice is hereby given of the deficiency! mentioned. 
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Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re¬ 
determination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return(s) 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed inter¬ 
est will accumulate to the date of assessment of the defi- 
ciencv. 

v 

Respectfully, 

DAVID BURNET, 

Commissioner , 
By J. C. WILMER, 

Deputy Commissioner. 

Enclosures: Statement. Form 882. Form 870. 

28 Statement. 

IT: AR :D-1. CMS-60D. 

In re Mr. John M. Longyear, Junior, 216 East Hewitt Ave- 
i nue, Marquette, Michigan. 


Tax Liability. 

Year. ! Tax liability. Tax assessed. Deficiency. 

1927.I. $96.21 None $96.21 


A review of your income tax return filed for the year 
1927 in connection with the report of the internal revenue 
agent in charge, Detroit, Michigan, covering an examina¬ 
tion of the books of account and records of the Estate of 
John M. Longyear discloses a deficiency in tax of $96.21. 




I 


I 


I 

i 



The following adjustments have been made: 


Net income reported... 
Add: 

1. Dividends. .. 

2. Other income 


. $6,546.36 

$9,105.06 

1,266.08 

- 10,371.14 


$16,917.50 

Deduct: 

3. Loss. j 377.33 


Adjusted net income. $16,540.17 


Computation of Tax. 


Net income adjusted. $16,540.17 

Less: j 

Dividends. $18,210.14 

Personal exemption. 3,500.00 

- 21,710.14 


Amount subject to normal tax 

Surtax on $16,540.17. 

Earned income credit. 


Tax liability 
Tax assessed 


Deficiency. 

29 Explanation of Changes. 

1, 2 and 3. The amounts shown as distributed to Mrs. 
Elizabeth B. Longyear, to John M. Longyear}, III, and to 
Marion Longyear on the return, form 1041, filed for the 
Estate of John M. Longyear, have been included in your 
income. It appears that these individuals wpre not bene¬ 
ficiaries under the will of John M. Longyear, but that you 
assigned a portion of your distributive income! of the Estate 
of John M. Longyear to Mrs. Elizabeth B. Longyear, your 
divorced wife, in lieu of alimony and maintenance and to 
your children, John M. Longyear, III, and Afarion Long¬ 
year for their support. 

i 


None 

$96.21 
None 

$96.21 

None 

$96.21 
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The return, form 1041, filed for the Estate of John M. 
Longvear for the vear 1927 shows distribution of income to 
Mrs. Elizabeth B. Longyear, to John M. Longyear, III, and 
to Marion Longyear in the following amounts: 




Other 

Capital net 


Dividends. 

income. 

loss. 

Mrs. Elizabeth B. Longyear . 

. $4,552.52 

$ 633.04 

$ 94.33 

John M. Longyear. Ill . 

. 2,276.27 

316.52 

47.17 

Marion Longyear . 

. 2,276.27 

316.52 

47.17 

Total . 

. $9,105.06 

$1,266.08 

$18S.67 


Your distributive share of the capital net loss from the 
Estate in the amount of $188.67, which was not claimed in 
your return, has been allowed. 

Due to the fact that the statute of limitations will pres¬ 
ently bar any assessment of additional tax against you for 
the year 1927 the Bureau will be unable to afford you an 
opportunity under the provisions of article 1211 of Regu¬ 
lations 69 and/or article 451 of Regulations 74 to discuss 
your case before mailing formal notice of its determination 
as provided by section 274(a) of the Revenue Act of 1926 
and/or section 272(a) of the Revenue Act of 1928. It is, 
therefore, necessary at this time to issue this formal notice 
of deficiency. 

30 [Stamp:] United States Board of Tax Appeals, 

Filed Jul. 28, 1931. 

United States Board of Tax Appeals. 

Docket No. 56027. 

i 

John M. Longyear, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the petition of this tax¬ 
payer admits and denies as follows: 

1, 2 and 3. Admits the allegations contained in para¬ 
graphs 1, 2 and 3. 
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4- (a) to (e), inclusive. Denies that the Comnliissioner 
erred as stated in subparagraphs (a) to (e), inclusive, of 
paragraph 4. 

5- (a) to (j), inclusive. Denies the allegations contained 
in subparagraphs (a) to (j), inclusive, of paragra;ph 5. 

Denies generally and specifically each and everjy allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

I 

Wherefore, it is prayed that the taxpayer’s 4pP e ^l be 
denied. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

JAMES L. BACKSTROM, 

Special Attorney, 

Bureau of Internal Revenue . 


31 U. S. Board of Tax Appeals. Filed Marih 3, 1932. 

I 

l 

United States Board of Tax Appeals.' 

Docket No. 62410. 

I 

John M. Longyear, Jr., Petitioner, 

vs. 

i 

Commissioner of Internal Revenue . 1 2 3 


Petition. j 

, 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his Notice ofj Deficiency 
“IT:AR:D-1 TWH-60D,” dated February 5, 1&32, and as 
a basis for this proceeding alleges as follows: j 

1. The petitioner is an individual with his Residence at 
216 Hewitt Avenue, Marquette, Michigan. 

2. The Notice of Deficiency, a copy of which is attached 
and marked Exhibit ‘‘A,” was mailed to the petitioner 
February 5, 1932. 

3. The taxes in controversy are income taxes for the 
calendar year 1929. 
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4. The amount in controversy is the entire deficiency for 
the year 1929, $4,980.27. 

5. The determination of the taxes set forth in said Notice 
of Deficiency is based upon the following errors: 

(a) The Commissioner of Internal Revenue erred 

32 in including in the gross income of this petitioner 
the items of income distributed by the Executors and 

Trustees of the Estate of petitioner’s father, John M. 
Long}’ear, deceased, and listed in Commissioner’s Report 
dated December 4, 1931, and made a part of said deficiency 
letter by reference thereto (a copy of which said Report is 
attached hereto by the taxpayer as Exhibit “B”). 

Balance of 
Dividends. net income. 

To Elizabeth B. Hadley, pursuant 
to decree of Circuit Court of 
Marquette County approving 
compromise of litigation between 
said Elizabeth B. Hadley, in¬ 
dividually and as Guardian for 
her two infant children, and John 
M. Longyear, Jr., Marquette, 

Michigan. $16,171.92 

Elizabeth B. Hadley and Frederick 
P. Burrall, as Trustees of Trust 
for the benefit of John M. Long¬ 
year, III, pursuant to above de¬ 
cree of Circuit Court of Mar¬ 
quette County, Marquette, 

Michigan. 8,085.96 

Elizabeth B. Hadley and Frederick 
P. Burrall, as Trustees of the 
Trust for the benefit of Marion 
Longyear, pursuant to above de¬ 
cree of Circuit Court of Mar¬ 
quette, Michigan. 8,085.96 

Total. 32,343.84 2,151.42 

33 (b) The Commissioner of Internal Revenue erred 
in including in the gross income of the petitioner for 

said year distributions made in said year by the Executors 
and Trustees of the Estate of petitioner’s father, John M. 


$1,075.70 


537.86 


537.86 
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i 

Longyear, deceased, to the former wife of th<^ petitioner, 
Elizabeth B. Longyear (now Elizabeth B. Hadley), under 
the terms and conditions of a certain Decree of court en¬ 
tered by the Circuit Court of Marquette Countyj, Marquette, 
Michigan. j 

(c) The Commissioner of Internal Revenue erred in 
including in the gross income of the petitioner for said year 
distributions made in said year by the Executojrs and Trus¬ 
tees of the Estate of the father of the petitioner, John M. 
Longyear, deceased, to Elizabeth B. Longyear (now Eliza¬ 
beth B. Hadley), and Frederick P. Burrall, guardians of 
John M. Longyear III, in accordance with the terms and 
conditions of a certain assignment and the Decree of the 
Circuit Court of Marquette County, Marquette, Michigan. 

(d) The Commissioner of Internal Revenue erred in 
including in the gross income of the petitioner for said year 
distributions made for said year by the Executors and 
Trustees of the Estate of the father of the petitioner, John 
M. Longyear, deceased, to Elizabeth B. Longyear (now 
Elizabeth B. Hadley), and Frederick P. Burrall, guar¬ 
dians of Marion Longyear, in accordance with the terms 
and conditions of a certain assignment ancjl the Decree 
of the Circuit Court of Marquette County, Marquette, 

Michigan. j 

34 (e) The Commissioner of Internal Revenue erred 

in not allowing a deduction to the petitioner for 
amounts paid to Elizabeth B. Longyear (now Elizabeth B. 
Hadley) in her individual capacity, as interest on an in¬ 
debtedness of the petitioner to said Elizabeth B. Longyear, 
evidenced by a note to said Elizabeth B. Longyear (now 
Elizabeth B. Hadley), in accordance with tjhe terms and 
conditions of a certain assignment and the Decree of the 
Circuit Court of Marquette County, Marquette, Michigan. 

6. The facts upon which the petitioner relics as the basis 
for this proceeding are as follows: 

(a) The said amounts which were so distributed as above 
set forth, by the Executors and Trustees of the Estate of 
John M. Longyear, deceased, were in fact tnade by said 
Executors and Trustees to Elizabeth B. Longyear (now 
Elizabeth B. Hadley) in her individual capacity, and to 
said Elizabeth B. Longyear and Frederick iP. Burrall as 
guardians of John M. Longyear III and Marion Longyear. 
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(b) Said distributions were in fact not made to this 
petitioner. 

(c) On or about November 1, 1922, the said petitioner 
executed and delivered an assignment to his then wife, 
Elizabeth B. Longyear (now Elizabeth B. Hadley), of one 
half interest in his father’s estate. And thereafter, on 
December 20, 1923, certain questions having arisen as to 

the efficiency of the said assignment, a new assign- 

35 ment was executed and delivered by the petitioner 
to his said wife, whereby the said one half interest 

was assigned to her, one quarter in her individual capacity, 
and one eighth each to her as Guardian of the said John M. 
Longyear III and Marion Longyear respectively. 

(d) On or about July 7, 1924, the Trustees of the Estate 
of John M. Longyear, deceased, having been advised by 
counsel, raised questions concerning the validity of both 
of the aforesaid assignments, and refused to make any 
distributions of said one half interest either to the peti¬ 
tioner or said Elizabeth B. Longyear in her individual 
capacity or as Guardian as aforesaid, pending a judgment 
of court of competent jurisdiction upon the validity of 
such assignment. 

(e) Thereupon the said Elizabeth B. Longyear, in her 
individual capacity and as Guardian as aforesaid, tiled her 
bill in Chancery in the Circuit Court of Marquette County, 
Marquette, Michigan, against said Trustees and said John 
M. Longyear, Jr., and other parties in interest, whereby 
she sought a decree declaring the said assignment valid, 
and enforcing the terms thereof. 

(f) Thereafter, pending said litigation, all distributions 
of said one half interest were paid into a separate account 
in the Union National Bank of Marquette, Michigan, “In 
the name of John M. Longyear, Jr., or one-half for Eliza¬ 
beth B. Longyear individually and one-half as Guar- 

36 dian for John M. Longyear, III, and Marion Long- 
year, as their interests may appear.” 

(g) Thereafter, while the said action was still pending, 
and in accordance with the statutes of the State of Michi¬ 
gan made and provided for the settlement of good faith 
controversies arising in and growing out of such matters, 
the said parties did, on or about December 29, 1925, enter 
into such a Settlement Agreement in writing, which said 
Settlement Agreement was, in accordance with the said 
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Statutes, submitted to the said Circuit Court, ajnd the said 
court did by its Decree, entered December 30, 1925, ap¬ 
prove and confirm said Settlement Agreement, and all the 
terms and conditions thereof. 

(h) And by said Decree the said sums so pj^id into the 
said Special Account as aforesaid were ordered distrib¬ 
uted to said Elizabeth B. Longyear in her individual capac¬ 
ity, and the Guardian of said John M. Longyear III and 
Marion Longyear, in the proportions as will mpre specific¬ 
ally appear by reference to said documents, j and in ac¬ 
cordance with said Decree said distributions wbre so made. 

(i) And thereafter, during said year 1929, the distribu¬ 
tions shown to have been made by the said trustees on 
Form 1041 to said parties were made by and iii accordance 
with the terms of the said order of the Circuit Court of 
Marquette County, Marquette, Michigan. 

(j) All of said distributions were ii| fact made 

37 directly to said parties and not to sai<jl petitioner, 
and were not subject to his control. 

(k) Reference is made to the matter of appeal of this 
taxpayer, John M. Longyear, Jr. for the yeats 1925 and 
1926, Number 47117, United States Board of Tjax Appeals, 
and for the year 1927, Number 56027, United States Board 
of Tax Appeals, both of which cases concern the same 
question. 

Wherefore the petitioner prays that the Boalrd may hear 
the proceeding and redetermine his tax liability for the 
year 1927; and that this Board may hold tfyat the said 
items of income above referred to were not inbome of this 
petitioner; that he is entitled to deductions op account of 
interest paid to said Elizabeth B. Longyear (now Eliza¬ 
beth B. Hadley), and that the deficiency in taxes for the 
said year proposed by the Commissioner be overruled, and 
that no deficiency order be entered for said year. 

J. F. DAMMANN, 

140 South Dearborn Street, Chicago, Illinois, 

Counsel for the petitioner. 

WILSON & McILVAINE, 

140 South Dearborn Street, Chicago, Illinois, 

Of Counsel. 

38 State of Michigan, 

County of Marquette, ss: 

John M. Longyear, Jr., being hereby duly! sworn says 
that he is the petitioner above named; that he has read 
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the foregoing Petition, is familiar with the statements 
therein contained, and that the facts stated are true. 

JOHN M. LONGYEAR, Jr. 

Subscribed and sworn to before me this 29th day of 
February, 1932. 

[notarial seal.] JOHN E. BACKELS, 

Notary Public. 

My commission expires August 29th, 1934. 

39 Ex. “A.” 


NP-2-28. 


Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Feb. 5, 1932. 

Mr. John M. Longyear, Jr., 

216 East Hewitt Avenue, 

Marquette, Michigan. 

Sir: 

You are advised that the determination of your tax 
liability for the vear(s) 1929 discloses a deficiency of $4,- 
980.27, as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. The signing 
of this agreement will expedite the closing of your re¬ 
turns) by permitting an early assessment of any deficiency 
and preventing the accumulation of interest charges, since 
the interest period terminates thirty days after filing the 
enclosed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed, 
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interest will accumulate to the date of assessment of the 
deficiency. 

Respectfully, 

DAVID BURNET, 

Compiissioner, 

By J. C. WILME&, 

Deputy Commissioner. 

Enclosures: Statement. Form 882. Form 870. 

40 Statement. 

IT :AR :D-1. TWH-60D. I 

In re Mr. John M. Longyear, Jr., 216 East Hewitt Avenue, 

Marquette, Michigan. 


Tax Liability. 

Year Tax liability. Tax assessed, i Deficiency. 

1929. $6,652.81 $1,672.54 | $4,980.27 


Reference is made to the report of the internal revenue 
agent in Charge at Detroit, Michigan covering an investi¬ 
gation of your income tax return for the calendar year 
1929, indicating a net additional tax of $4,980.^7. 

The deficiency shown herein is based upoi^ the report 
dated December 4,1931, prepared by Revenue 4& en t Edgar 
W. Pugh and transmitted to you under date bf December 
14, 1931, which report is made a part hereof. 

You are advised that the report has been reviewed and 
approved by this office as submitted. 

Due to the fact that the statute of limitations will pres¬ 
ently bar any assessment of additional tax ^gainst you 

for the vear 1929 the Income Tax Unit will be unable to 
* 

afford you an opportunity to discuss your case before mail¬ 
ing formal notice of its determination as provided by sec¬ 
tion 274(a) of the Revenue Act of 1926 and/or section 
272(a) of the Revenue Act of 1928. It is, therefore, neces¬ 
sary at this time to issue this formal notice qf deficiency. 
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41 Ex. “B” 

Form 850-Rev. Sept., 1931. 

Treasury Department, Internal Revenue Service. 

Office of Internal Revenue Agent in Charge, 821 Free 

Press Building. 

Detroit, Michigan, 
December 14, 1931. 

In re John M. Longyear, Jr. 

Date of Report: December 4, 1931. 

Recommendation: 


Additional Overassess- 

Years. ' tax. rnent. Penalties. 

1929. $4,980.27 . 


Total. $4,980.27 


Mr. John M. Longyear, Jr., 

216 E. Hewitt Avenue, 

Marquette, Michigan. 

Sir: 

The recommendations which this office proposes to make 
with respect to your income tax liability as the result of 
a recent examination by an internal revenue agent are 
shown in the statement attached. 

If you acquiesce in the proposed tax liability the inclosed 
Form 870 should be executed and forwarded to this office. 
Your consent on Form 870 to the prompt assessment of 
any deficiency indicated will stop the running of interest 
to be assessed on such deficiency under the provisions of 
section 283(d) of the Revenue Act of 1926 or section 292 
of the Revenue Act of 1928, upon a date not later than 
thirty days after the filing of Form 870 properly executed. 
Unless such consent is filed the interest to be assessed 
under the law upon any deficiency indicated runs to the 
date the deficiency is assessed and the assessment may be 
made only as provided by section 274(a) of the Revenue 
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Act. of 1926 and/or section 272(a) of the Revenue Act 
of 1928. | 

Should you desire to make immediate payihent without 
awaiting formal assessment and notice and (jlemand, you 
should communicate with the collector of internal revenue 
at Detroit, Michigan, inclosing this letter, or a copy thereof. 
If payment is so made the interest period will terminate 
on the date of payment. 

If you do not acquiesce in the proposed recommenda¬ 
tions you should file a protest in writing with this office 
within ten days from the date of this letter. Any protest 
so filed will be given careful consideration, atid, if you so 
desire, you will be given an opportunity for h hearing be¬ 
fore the recommendations are forwarded to Washington. 

Arrangements will be made by this office ujpon your re¬ 
quest to answer any questions which may occfur to you in 
your review of these recommendations. 

In any event please sign the inclosed form; acknowledg¬ 
ing receipt of this letter and related paper$ and return 
such form to this office. 

Respectfully, 

GEO. E. NEAL, 

Internal Revenue Agent in Charge. 

Inclosures: Statement of Adjustments. Form 870. Form 
of acknowledgment. 

MAL. 


42 Preliminary Statement. 

Summary. 

Year. Additional tax. 

1929. j $4,980.27 


Net Additional tax.I 4,980.27 

The principal cause of the additional tax was the in¬ 
clusion in taxpayer’s income of the amount paid to Mrs. 
Elizabeth B. Halley; and to the Guardians of John M. 
Longyear, III and Marion Longyear in liefa of alimony 
and support. This amount was paid from the Estate of 
John M. Longyear. 

John M. Longyear, Jr., receives a salary from the Es¬ 
tate of John M. Longyear and an associated company. 

3—6277a 




34 J. M. LONGYEAR, JR., VS. G. T. HELVERING, ETC. 

Taxpayer is married, living with his wife and one de¬ 
pendent child under eighteen years of age. 

The findings were discussed with taxpayer who did not 
agree therewith. 

Schedule 1—Year Ended December 31, 1929. 


Net Income. 

Net income as disclosed by return. $38,650.07 

As corrected . 73,145.33 

Net adjustment. 34,495.26 

I 

Unallowable deductions and additional income: 

(a) Estate of John M. Longyear 

(Income). 2,151.42 

(b) Estate of John M. Longyear 

(Dividends). 32,343.84 

Total . 34,495.26 

Net adjustment as above. 34,495.26 

43 Schedule 1-A. 

Explanation of Items. 

(a) Additional income from estate of John M. 

Longyear. $2,151.42 

(See explanation under (b). 

i i 

(b) Additional dividends from Estate of John M. 

Longyear. 32,343.84 

Dividends per return.. 32,343.84 

Total dividends. 64,687.68 

I 


The additional amount as shown above was paid by the 
Estate of John M. Longyear, from taxpayer’s income from the 
Estate to Mrs. Elizabeth B. Hadley (formerly Mrs. Elizabeth 
B. Longyear); and to the Guardians of John M. Longyear, 
III and Marion Longyear, in lieu of alimony and support. 
The amounts paid to these parties by the estate, for the calen¬ 
dar years 1925, 1926 and 1927 were taxed to John M. Long¬ 
year, Jr. Taxpayer has protested this method of treating the 
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j 

income in each instance. The following is th^ explanation 
shown on Form 1041 filed by the Estate of John M. Longyear. 

Dividends. Balance of 

net income. 

To Elizabeth B. Hadley, pursuant 
to decree of Circuit Court of 
Marquette County approving 
compromise of litigation between 
said Elizabeth B. Hadley, in- j 

dividually and as Guardian for 
her two infant children, and John 
M. Longyear, Jr., Marquette, j 

Michigan. $16,171.92, $1,075.70 

Elizabeth B. Hadley and Frederick 
P. Burrall, as Trustees of Trust 
for the benefit of John M. Long- j 

year, III, pursuant to above de¬ 
cree of Circuit Court of Mar¬ 
quette County, Marquette, j 

Michigan. 8,085.9^ 537.86 

Elizabeth B. Hadley and Frederick 
P. Burrall, as Trustees of the 
Trust for the benefit of Marion 
Longyear, pursuant to above de¬ 
cree of Circuit Court of Mar¬ 
quette, Michigan. 8,085.96 537.86 

-!_ - 

32,343.8ft 2,151.42 

I 

44 Schedule No. 2—Year Ended December $1, 1929. 

,, | 

Computation of Tax—1924 and Subsequent Years. 

i 

Income Tax. 

i 

Net Income (from Schedule 1).j. $73,145.33 

Income Subject to surtax.j. 73,145.33 

Less: 

Dividends. 64,687.68 

Personal exemption and 
credit for dependents.... 3,900.00 

-i- 68,587.68 

I ________ 

i 

Balance subject to normal tax.{. 4,557.65 

I 
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Normal tax at J4% on $4,000.00.. 20.00 

Normal tax at 2% on $557.65.... 11.15 

Surtax on $73,145.33. 6,626.16 

- 6,657.31 

Total tax. 6,657.31 

Less: 

Credit of 25% for earned 
net income (from Sched¬ 
ule 3) . 4.50 4.50 


Total tax assessable. 6,652.81 

Tax previously assessed.. 1,672.54 


Additional tax to be assessed 


4,980.27 


Schedule 3—Year Ended December 31, 1929. 


Computation of Earned Income Credit—1924 and 

Subsequent Years. 

Income Tax. 


Earned net income. 7,500.00 

Less personal exemption and credit for dependents. 3,900.00 


Balance. 


3,600.00 

Normal tax at }6% on 3,600.00.. 
Total tax. 

.18.00 

18.00 

Credit of 25%. 


4.50 

Statement of Total Tax Liability. 


Year. Tax Previously 

1 Assessed. 

Adjustment Proposed 
Accompanying Report 
—Deficiency. 

Correct 

Tax 

Liability 

1929. 1,672.54 

4,980.27 

6,652.81 

45 [Stamp:] United States Board of Tax Appeals. 


Filed Apr. 4,1932. 


[Stamp:] Received Apr. 22, 1932. TJ. S. Board of Tax 
Appeals. 
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United States Board of Tax Appeals. 

i 

Docket No. 62410. 

i 

I 

l 

John M. Longyear, Jr., Petitioned, 


Commissioner of Internal Revenue, Respondent. 

Answer. ! 

i 

i 

Now comes the Commissioner of Internal' Revenue by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the petition of this 
taxpayer admits and denies as follows: 

i 

1, 2, 3 and 4. Admits the allegations contained in para¬ 
graphs 1, 2, 3 and 4. 

5- (a) to (e), inclusive. Denies that the 0ommissioner 
erred as stated in subparagraphs (a) to (b),\ inclusive. 

6- (a) to (k), inclusive. Denies the allegations contained 
in subparagraphs (a) to (k), inclusive, of paragraph 6. 

Denies generally and specifically each andj every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Wherefore, it is prayed that the Board redetermine the 
amount of the deficiency involved in this proceeding to be 
equal to the amount determined by the Comipissioner, plus 
any additional amount which may arise frc^m the correc¬ 
tion of any error or errors that may have bOen committed 
by the Commissioner. Claim is hereby asserted for the 
increased deficiency, if any, resulting from, 1 such redeter¬ 
mination. 

(Signed) C. M. CHAREST, 

General Counsel. 

I 7 

Bureau of Internal Revenue . 

Of Counsel: j 

I. GRAFF, 

Special Attorney , 

Bureau of Internal Revenue. 
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46 United States Board of Tax Appeals. 

Docket Nos. 47117, 56027, 62410. Promulgated August 

15, 1933. 

John M. Longyear, Jr., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

1. Petitioner and his divorced wife effected a settlement 
whereby petitioner, in lieu of alimony, delivered to the wife 
a note for $150,000 and agreed that a portion of his share 
of a trust 1 created bv his father’s will should stand as se- 
curity for the note. 11 eld, that payments made to the wife 
in satisfaction of the note are taxable to petitioner as part 
of his distributive share of the trust estate. 

2. Petitioner irrevocably assigned to trustees for the 
benefit of his children a portion of his interest in the trust 
created by his father’s will. Held , that petitioner had di¬ 
vested himself of all interest in and control over the portion 
so assigned, and payments made under the assignment to 
the trustees for the children are not taxable to him. 

J. F. Dammann, Esq., for the petitioner. 

I. Graff, Esq., for the respondent. 

In these proceedings, which were duly considered for 
hearing and report, the petitioner requests redetermination 
of deficiencies in income taxes for the years 1925,1926, 1927 
and 1929 in the respective amounts of $2,688.52, $1,546.31, 
-96.21 and $4,980.27. 

The sole issue is whether or not certain income dis¬ 
tributed by the trustees of the estate of the petitioner’s 
father to the petitioner’s divorced wife and their two chil¬ 
dren is taxable to the petitioner. 

The facts were stipulated. From the stipulation and the 
exhibits attached thereto we find the facts as follows: 

Findings of Fact . 

John M. Longyear, the petitioner’s father, who was a 
resident of Marquette County, State of Michigan, died 
testate on May 28, 1922. His last will and testament was 
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duly admitted to probate by the probate court df the County 
of Marquette, State of Michigan. 

The residue of decedent’s estate was directed to be placed 
in trust for the purpose of collecting rents; issues and 
profits, with the power in the trustees to invest and rein¬ 
vest, and to sell the corpus, with directions to dis- 
47 tribute the income as well as the proceeds from the 
sale of property, share and share alike io decedent’s 
children, of whom petitioner was one. It wa^ provided in 
the will as follows: 

I 

i 

17. If at the time of my death any of my sajid sons shall 
have a wife me surviving, with whom he is living in loving 
terms, I direct and authorize my said Executors and Trus¬ 
tees to pay to such wife so long as she and my said sons are 
living as husband and wife one-half (V*>) of the sums herein 
directed to be paid to such son. 

At the time of decedent’s death petitioner was married 
but was not living with his wife, Elizabeth B. Longyear, on 
‘‘loving terms” as that phrase is used in decedent’s will. 
At that time petitioner and his wife had tfwo children, 
namely, John M. Longyear, III, who was aboift eight years 
of age, and Marion Longyear, who was less than one year 
of age. 

On or about November 1, 1922, the petitioner executed in 
Mexico and delivered to Elizabeth B. LongyCar, his wife, 
an instrument of assignment, hereinafter referred to as the 
Mexican assignment. By this instrument the petitioner as¬ 
signed to his wife for her support and the sup port and edu¬ 
cation of their two children a one-half part cj>f “whatever 
sums of money may now or hereafter at any 1 time be due 
or coming to me from the estate of my father, John M. 
Longyear, deceased. ’ ’ This assignment stated among other 
things that it was executed ‘‘ in order to carry out as fullv 
as may be, the wishes of my father, John M. Longyear, de¬ 
ceased, expressed in yrriting, but not incorporated in his 
last will,” and that the instrument was executed in con- 
sideration thereof and in further consideration of “my 
duty to my children. ’ ’ 

Thereafter for a while during 1923 and a part of 1924 
payments were made by the trustees of the estate of John 
M. Longyear under the Mexican assignment to the as¬ 
signees named therein. 
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In October 1923, a suit for divorce was filed in the State 
of Nevada wherein the petitioner was plaintiff and cross¬ 
defendant and Elizabeth B. Longyear was defendant and 
cross-plaintiff. 

On December 20, 1923, petitioner and his wife entered 
into a written agreement in the State of Nevada (herein¬ 
after referred to as the Nevada agreement) which by its 
terms canceled the Mexican agreement. The Nevada agree¬ 
ment recites in part that it is the intention of the parties to 
settle all their property rights and to provide for the cus¬ 
tody, maintenance and support of their children, and also 
to provide for the future comfort, maintenance and sup¬ 
port of Elizabeth B. Longyear. In order to carry out the 
purposes of the agreement, petitioner agreed to and did 
execute an assignment whereby he assigned to each of his 
two children a one-eighth interest and to his wife a 
48 one-fourth interest 4 ‘in whatever sums of money or 
other property” might be due or coming to him from 
the estate of his father. 

On December 22, 1923, a decree in favor of Elizabeth B. 
Longyear was entered by the Nevada court, in the suit en¬ 
tered as heretofore stated. This decree dissolved the mar¬ 
riage between the petitioner and Elizabeth B. Longyear 
and approved the agreement entered into December 20, 
1923, settling the property rights of the parties and provid¬ 
ing for the support, maintenance, education, custody and 
guardianship of the minor children hereinbefore named. 

Some time after the Nevada decree was entered the execu¬ 
tors and trustees of the estate of the decedent, on advice of 
counsel, questioned the validity of the assignments made by 
petitioner and refused to make any further payments under 
them. 'Thereupon on July 7, 1924, Elizabeth B. Longyear, 
in her individual capacity and as guardian of the minor 
children, filed a bill in equity in the Circuit Court of Mar¬ 
quette County, Michigan, against the trustees of the estate 
and others, asking a decree of the court holding the assign¬ 
ments valid and enforcing the terms thereof, and also at¬ 
tacking a provision of the decedent’s will. 

Pending the determination of the action in the Circuit 
Court of Marquette County, the trustees of the estate of 
John M. Longyear, deceased, from time to time in the 
course of their administration of such estate, and as they 
made distributions provided for by the decedent’s will, de¬ 
posited in a special account in bank the sums in question in 
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such action. These sums were deposited ii} the name of 
“ John M. Longyear, Jr. or one-half for Elizatyeath B. Long¬ 
year individually and one-half as guardian; for John M. 
Longyear, III and Marion Longyear as their interests may 
appear. ’’ ; 

On December 29, 1925, while the suit in the. Circuit Court 
of Marquette County was pending, the parties thereto, in¬ 
cluding the executors and trustees of decedent’s estate, and 
Elizabeth B. Longyear, individually, and as guardian for 
the minor children, entered into a written agreement in 
settlement of the various issues raised by the pleadings in 
the action. This agreement was duly filed !in the Circuit 
Court of Marquette County, became a part bf the records 
of the pending cause and was duly approvecjl by the court. 
The court, in its decree, recited in effect that the agreement 
of December 29, 1925, was a just and reasonable settlement 
of “certain good-faith controversies” arising out of the ad¬ 
ministration of the estate of John M. Longyear, deceased, 
under his will, and thereupon decreed that jail the contro¬ 
versies involved in the action “be and herepy are forever 
settled, compromised and adjusted in accordance with the 
terms of said agreement.” 

49 The settlement agreement defines the phrase 
“family share” of John M. Longyearj, Jr., wherever 
used therein, as including all the interest of John M. Long¬ 
year, Jr., and of his estate and of his widow,!children (born 
and unborn), and “other issue” and of the husband or wife 
of any child of John M. Longyear, Jr., in the! estate of John 
M. Longyear, deceased, “including such interest which 
John M. Longyear, Jr. may take by reason jof the death of 
Mary B. Longyear or the death of any of his brothers or 
sisters or their issue.” 

As to Elizabeth B. Longyear, the petitioner’s divorced 
wife, the settlement agreement provides fbr the payment 
to her by the trustees out of the special fu^d deposited in 
bank, as hereinbefore referred to, the sum qf $12,500 and a 
further sum equal to interest at the rate of 6 percent per 
annum upon $150,000 from the first day of July 1925, 
to the effective date of the agreement. The (agreement also 
provided for the execution and delivery by tbe petitioner to 
Elizabeth B. Longyear of a note for $150,0Q0 bearing date 
as of the effective date of the agreement, tbgether with in¬ 
terest at the rate of 6 percent per annum and payable on 
or before the first day of January 1945. The agreement 
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was to be made a part of the note by reference on the face 
of the note. Under the terms of the settlement agreement 
14 there shall stand as security’’ for the note “a one-fourth 
part or portion” of “the family share of John M. Longyear, 
Jr. in the estate of John M. Longyear, deceased” and all 
distributions from such one-fourth part from and after the 
effective date of the agreement and until full payment of 
the principal of the note are to be paid to the holder of the 
note and applied first to the payment of any accrued in¬ 
terest thereon and then on account of anv balance of the 

•/ 

indebtedness. 

Elizabeth B. Longyear, on her part, released any and all 
rights she had or claimed or might thereafter claim under 
the will of John M. Longyear, deceased, or under the as¬ 
signments hereinbefore referred to. 

As to each of the two children, the settlement agreement 
provided that one eighth of the “family share” of peti¬ 
tioner should be placed in trust and that the trustees 
thereof should pay to the guardian of the children during 
their minority, such sums as should be necessarv for their 
education, support and maintenance, but never less than 
$3,000 in any one year. Thereafter and until the children 
reached the age of twenty-five years the trustees were to 
pay them the income from the trusts created, with the right, 
however, to retain and add to the capital of the trust fund 
such amounts as in the discretion of the trustees shall not 
be needed for their maintenance, support and educa- 
50 tion. Each trust was to terminate when the children 
respectively reached the age of twenty-five years, 
and thereupon they were to receive the capital amount of 
each trust, with provision made for cross remainders in the 
even- of the death of either before termination of the 
trusts. 

The settlement agreement states that the rights and in¬ 
terest given thereby to Elizabeth B. Longyear, John M. 
Longyear, III, and Marion Longyear are in lieu of all 
rights under the Nevada and Mexican assignments. 

At December 29, 1925, the date of the settlement agree¬ 
ment, the special fund deposited in bank as hereinbefore 
referred to amounted to $57,250 with interest. It was dis¬ 
tributed to Elizabeth B. Longyear and the trustees of John 
M. Longyear, III, and Marion Longyear in accordance with 
the terms of the settlement agreement. Various payments 
of interest on the $150,000 note and on account of the prin- 
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cipal thereof have also been made directly to the holder of 
the note by the executors and trustees of John| M. Longyear, 
deceased, and various distributions have been made by 
these executors and trustees to the trustees of the two 
minor children. All of such payments and! distributions 
were made in accordance with the provisions! of the settle¬ 
ment agreement. The distributions from thi special fund 
referred to included a payment to Elizabeth! B. Longyear 
of $4,510.95 as interest on the note for $150,000 from July 
1, 1925 to December 30, 1925. Other payments of interest 
on the note for $150,000 made by the trustees under the 
terms of the settlement agreement were $5,&12.33 during 
1926, $5,237.07 during 1927 and $4,800.28 during 1929. The 
distributive shares of Elizabeth B. Longyear] individually, 
and of Elizabeth B. Longyear and Frederick Burrall as 
trustees of John M. Longyear, III, and Marion Longyear, 
in the income of the estate of John M. Longyehr for the cal¬ 
endar years 1925, 1926, 1927 and 1929, undeii the terms of 
the settlement agreement of December 29, 1^25, were, re¬ 
spectively, $24,729.73, $17,223.28, $9,993.81 ahd $34,495.26. 


Opinion . 


Vax Fossax: 


The issue to be determined is whether or not the pay¬ 
ments made by the trustees of John M. Longyear, deceased, 
to the petitioner’s divorced wife and to the guardians and 
trustees of the two minor children named ip the findings 
of fact are taxable as income of the petitioner] 

It is not contended that petitioner’s wife of children ac¬ 
quired any property right or any right to inccime under the 
will of Longyear, senior. It is clear that the wife did not. 

The sums paid to her and to the trustees for the chil- 
51 dren were paid pursuant to the agreement of Decem¬ 
ber 29, 1925, and the court decree directing settle¬ 
ment of the pending suit in accordance with thpt agreement. 
There had been two previous agreements between peti¬ 
tioner and Elizabeth B. Longyear—the Mexican and Ne¬ 
vada agreements—but these were superseded by that en¬ 
tered into in Michigan and approved by the bourt in that 
State, which court we take it, in view of that being the 
place of probate of the will, properly had jurisdiction in the 
matter. 
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In our opinion the agreement to pay Elizabeth B. Long¬ 
year certain sums was merely an assignment of income 
which in the first instance was income to petitioner and tax¬ 
able to him, as in Ormsbv McKnight Mitchell, 1 B. T. A. 
143; aifd., 15 Fed. (2d) 287; Marion Burt Lansill, 17 B. T. 
A. 413; Affd., 58 Fed. (2d) 512; Lucas v. Earl, 281 U. S. 
Ill; Burnet v. Leininger, 285 U. S. 136. Petitioner did not 
divest himself of his property right in any part of the cor¬ 
pus of his father’s estate through the creation of a trust 
fund or otherwise. He agreed merely that a portion of his 
share of the estate 4 4 shall stand as security for the said 
note” that 1 he executed. The situation here is very much 
like that in Frank P. Welch, 12 B. T. A. 800, where the tax¬ 
payer entered into a separation agreement with his wife, 
agreeing to pay her a specified sum annually and in order 
that the payments “shall be secured” he deposited cer- 
tion securities with a bank. We said: 

The situation is to be distinguished from one where a 
trust fund is set up for the benefit of the wife and the hus¬ 
band has no interest in the income from the fund. The 
agreement which we are here considering was no more than 
one for maintenance and support, with collateral deposited 
as security for the payment. We are accordingly of the 
opinioh that the interest received from the bonds held under 
the agreement between petitioner and his wife and the bank 
constitutes income to the petitioner. 

Nor can any of the payments made to petitioner’s former 
wife be deducted from his gross income as interest on in¬ 
debtedness. While, as heretofore stated, the Michigan 
agreement superseded the earlier ones, they are referred 
to therein and show clearly that the payments were in¬ 
tended by the parties to be in lieu of alimony. Alimony is 
not founded in contract as is an ordinary debt, but grows 
out of an obligation imposed on the husband. It is an 
award to the wife in the enforcement of a marital duty. 
For this reason it was held in Turner v. Turner, 108 Fed. 
785, that proceedings to collect alimony could not be en¬ 
joined by a bankruptcy court. See also Lynde v. Lynde, 52 
Atl. 694; Noyes v. Hubbard, 23 Atl. 727. The interest pay¬ 
ments in question are payable as a part of the agreement 
made in lieu of an alimony award and, therefore, are not 
deductible as interest on an indebtedness. 

52 The distributive shares of the children are in a 
different category. They arose under trusts created 
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by petitioner whereby he irrevocably alienated in each case 
a one-eighth part of all his right, title and interest in and to 
his “family share” of the estate, with provisions that the 
portion so assigned to the trustees should go to! the children 
upon termination of the trusts and with further provisions 
for cross remainders in the event of the death of either 
child. By the assignment in trust petitioner divested him¬ 
self of all interest in the portion assigned, had no control 
over, and could not repossess either the ccirpus or in¬ 
come. Under these conditions, whether the payments made 
to the trustees for the children were out of Corpus or in¬ 
come of the decedent’s estate, they were not tatable to peti¬ 
tioner. O’Malley-Keyes v. Eaton , 24 Fed. (2d) 436; Young 
v. Gnichtel, 28 Fed. (2d) 789; S. A. Lynch , 23 B. T. A. 435. 

Reviewed by the Board. 

Decision will he entered under Rule 50. 

I 

53 United States Board of Tax Appeals. 

Docket Nos. 47117, 56027, 62410. j 

John M. Longyear, Jr., Petitioned, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Decision. 


Pursuant to report of the Board promulgated August 
15, 1933, the respondent in the above entitled proceedings 
filed notice of settlement with the Board on October 17, 
1933. A copy of said recomputation was duly served on 
the petitioner, together with notice of heading and the 
cases having been called for settlement on November 8, 
1933, at which time no objection to the proposed recompu¬ 
tation was offered, it is 

Ordered and decided that there are deficiencies in tax 


as follows: 

Docket No. Year. Deficiency. 

47117.1925 $3,155.05 

1926 659.12 

56027.1927 j 14.49 

62410.1929 2,126.05 

Enter: Entered Nov. 10, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) ERNEST H. VAN FOgSAN, 

Member. 


i 
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54 United States Board of Tax Appeals. 

Docket Numbers 47117, 56027, 62410. 

John M. Longyear, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 


For cause shown, it is 

Ordered, that the decision of the Board entered in the 
above-entitled proceedings November 10, 1933, be and the 
same is hereby vacated and set aside. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) ERNEST H. VAN FOSS AN, 

Member. 

Dated: Washington, D. C., January 19, 1934. 
cgh. 

55 United States Board of Tax Appeals. 

Docket Nos. 47117, 56027, 62410. 

John M. Longyear, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

The report of the Board in the above-entitled proceeding 
was promulgated August 15, 1933. Under written stipu¬ 
lation signed by counsel for the parties and filed with the 
Board on February 15, 1934, it is 
Ordered and decided that the income tax liability of the 
above-named petitioner is as follows: 


Docket No. 

Year. 

Deficiency. 

47117. 

.1925 

$1,513.65 

47117. 

.1926 

325.73 

56027. 

.1927 

14.49 

62410. 

.1929 

2,126.05 


Enter: Entered Feb. 21, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member . 






I 
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56 U. S. Board of Tax Appeals. Filed May 17, 1934. 

In the United States Board of Tax Appeals, 

Washington, D. C. j 

Docket Nos. 47117, 56027, 62410. ! 

Consolidated. 

John M. Longyear, Jr., Petitioner, j 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

Stipulation. 

It is hereby stipulated and agreed by and between John 
M. Longyear, Jr., the petitioner, and the Commissioner of 
Internal Revenue, the respondent, by their respective at¬ 
torneys, that the decision of the United States 1 Board of 
Tax Appeals in these consolidated cases, enterec| February 
21, 1934, may be reviewed by the Court of Appeals of the 
District of Columbia, pursuant to Paragraph (jd) of Sec¬ 
tion 1002 of the Revenue Act of 1926 as amended. 

JOHN M. LONGYEAR, Jr., 

Petitioner. 

By J. F. DAMMANN, 

His Attorney. 
GUY T. HELVERINjG, 
Commissioner of Internal Revenue, 
By ROBERT H. JACK$ON, 

His Attorney. 

57 U. S. Board of Tax Appeals. Filed May 17, 1934. 
In the Court of Appeals of the District of Columbia. 

Docket Nos. 47117, 56027, 62410. | 

(United States Board of Tax Appeals!.) 

John M. Longyear, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the United Siates Board 

of Tax Appeals. 

i 

To the Honorable, the Judges of the Court of Appeals of 
the District of Columbia: 

I 

! 

John M. Longyear, Jr., in support of this, his petition, 
filed in pursuance of the provisions of Section 1001 of the 
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Revenue Act of 1926, and the amendments thereto in the 
Revenue Act of 1928 and the Revenue Act of 1932, for 
review of the decision of the United States Board of Tax 
Appeals entered February 21, 1934, which ordered and 
decided that the income tax liability of the above named 
taxpayer is as follows: 


Docket No. Year. Deficiency. 

47117.1925 $1,513.65 

47117.1926 325.73 

56027.1927 14.49 

62410.1929 2,126.05 

respectfully shows to this Honorable Court as follows: 
58 I. 


, Nature of Controversy. 

This case involves the income tax of the petitioner, John 
M. Longyear, Jr., for the years 1925, 1926, 1927 and 1929. 
In each year, the respondent, in auditing the petitioner’s 
income tax return, increased his taxable income on account 
of certain sums paid by the Trustees of the Longyear Trust 
direct to Elizabeth B. Longyear and to the guardians and 
trustees for John M. Longyear, III, and Marion Longyear. 
The petitioner appealed to the Board of Tax Appeals 
alleging that the respondent erred in making these adjust¬ 
ments. The Board of Tax Appeals redetermined the 
income tax of the petitioner for each of said years, exclud¬ 
ing the income paid by the Trustees of the Longyear Trust 
for the benefit of John M. Longyear, III, and Marion Long¬ 
year, but including the amounts paid to Elizabeth B. Long¬ 
year. The inclusion of the sums paid to Elizabeth B. 
Longyear results in the deficiencies in tax determined by 
the Board of Tax Appeals as hereinbefore set forth. 

The petitioner’s father, John M. Longyear, died on May 
28, 1922 leaving a will, by the terms of which he created a 
trust in which the petitioner is one of the beneficiaries. It 
is a liquidating trust providing for the distribution of both 
capital and income. The petitioner’s wife, Elizabeth B. 
Longyear, received no interest in said trust by the terms 
of said will. On or about November 1, 1922, the petitioner 
executed an assignment of one-half of his interest 
59 in his father’s estate to his wife, Elizabeth B. Long¬ 
year. Mrs. Longyear and the trustees accepted the 
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assignment and the trustees paid certain surds to Mrs. 
Longyear during the years 1922 and 1923| pursuant 
thereto. On or about December 22, 1923, a decree of di¬ 
vorce was entered divorcing Mr. and Mrs. Longyear. Said 
decree approved and ratified an agreement between the 
parties settling their property rights, which agreement 
was dated December 20, 1923. It cancelled and annulled 
the previous assignment and provided that MiJ. Longyear 
would execute a new assignment of an undivided one-half 
interest in his father’s estate. The new assignment was 
made and was accepted by the trustees. On or about July 
7, 1924, the trustees questioned the validity of the assign¬ 
ments and on advice of counsel, refused to mhke further 
payments. A proceeding in the Circuit Court of Marquette 
County, Michigan, followed to determine the rights of the 
parties. A settlement, pursuant to provisions of the Michi¬ 
gan statutes, resulted from this litigation whereby Mrs. 
Longyear received a note for $150,000 signed by the peti¬ 
tioner, payable on or before January 1, 1945, ydth interest 
at six per cent. (6%) per annum, secured by i one-fourth 
part of the share of the petitioner under the will of his 
father. It was expressly provided in the agreement that all 
distributions from said one-fourth part, whether of prin¬ 
cipal or of interest, should be applied on the note until fully 
paid. 

The agreement also provided that one-eighth of the peti¬ 
tioner’s share under the will of his father should be 
60 held by trustees for the benefit of his sbn, John M. 

Longyear, III, and that an equal one-Righth share 
should be held in trust for his daughter, Marioh Longyear. 

The respondent ruled that all of the income from the 
shares thus disposed of by the petitioner was nevertheless 
income of the petitioner. j 

The Board of Tax Appeals reversed the Respondent’s 
ruling with respect to the shares assigned in trust for John 
M. Longyear, III, and Marion Longyear, but sustained the 
ruling of the respondent with respect to the amounts 
received by Elizabeth B. Longyear, during ijhe years in 
question. 


4—6277a 
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II. 

Designation of Court of Review. 

The petitioner and the respondent have stipulated by an 
agreement in writing that the said decision of the United 
States Board of Tax Appeals may be reviewed by the 
Court of Appeals of the District of Columbia, pursuant to 
the provisions of Section 1002 of the Revenue Act of 1926, 
as amended. This petitioner, therefore, being aggrieved 
by the finding of fact, opinion, decision and order of the 
United States Board of Tax Appeals, desires a review 
thereof by the Court of Appeals of the District of 
Columbia. 

61 III. 

Assignments of Error. 

This petitioner prays for said review for the reasons set 
forth in the following assignments of error: 

(a) The Board erred in holding that the petitioner did 
not divest himself of his property right in any part of the 
corpus of the trust estate by his agreement that certain 
sums be paid to Elizabeth B. Longyear. 

(b) The Board erred in not holding that the petitioner 
assigned and transferred to Elizabeth B. Longyear an 
interest, in a one-fourth part of the petitioner’s share of 
said trust, to the extent of $150,000, plus interest at six per 
cent. (6%) per annum. 

(c) The Board erred in holding that the petitioner was 
not entitled to a deduction for all amounts paid by the 
trustees to Elizabeth B. Longyear as interest in each of 
said years on said note of $150,000. 

(d) The Board erred in holding that the interest pay¬ 
ments were in lieu of alimony and therefore not deductible. 

(e) The Board erred in not holding that the interest pay¬ 
ments made to Elizabeth B. Longyear in each of the years 
here in question were deductible by this petitioner. 

(f) The Board erred in ordering a deficiency in tax 
against the petitioner in each of the years 1925, 1926, 1927 
and 1929. 
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62 Conclusion. 

I 

Wherefore, your petitioner prays that said Court of 
Appeals of the District of Columbia may review the find¬ 
ings, decisions, opinion, and order of the said Uhited States 
Board of Tax Appeals herein and set aside the same and 
enter either an order of no deficiency herein or| direct said 
United States Board of Tax Appeals to entdr an order 
redetermining the deficiency in accordance wjith the de¬ 
cision of the Court of Appeals of the District of Columbia, 
and 

Your petitioner prays that the Clerk of said United 
States Board of Tax Appeals be directed to jsubmit and 
deliver to the Clerk of the Court of Appeals of the District 
of Columbia, certified copies of all and every of the docu¬ 
ments necessary and material to the presentation and con¬ 
sideration of the foregoing petition for review as required 
by the rules of said court and statutes made aijd provided. 

J. F. DAMM^NN, 
Attorney for petitioner. 

WILSON & McILVAINE, 

120 West Adams Street, ! 

Chicago, Illinois, 

Of Counsel. 

63 State of Illinois, 

County of Cook, ss: 

J. F. Dammann, being the attorney of reebrd for the 
petitioner herein, having been duly sworn, on oath states 
that he has read the foregoing petition and that the same 
is true. 

J. F. DAMMANN. 

j 

Subscribed and sworn to before me this 15th day of May, 
A. D. 1934. 

[seal.] RUTH COLEMAN, 

Notaty Public. 


i 

i 


i 

i 

i 

| 

i 
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64 U. S. Board of Tax Appeals. Filed May 17, 1934. 

In the United States Board of Tax Appeals, Washington, 

D. C. 

Docket Nos. 47117, 56027, 62410. 

Consolidated. 

John M. Longyear, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

To Robert H. Jackson, General Counsel, Bureau of Internal 
Revenue, Washington, D. C., Attorney for Respondent. 

Ser: 

Please take notice that on the 17th day of May, 1934, the 
undersigned will present to this Board and file with the 
Clerk thereof the petition of John M. Longyear, Jr., a copy 
of which is annexed hereto, for the review by the Court of 
Appeals of the District of Columbia of the final order and 
decision of the Board in the above entitled consolidated pro¬ 
ceeding entered upon the records of said Board on the 21st 
day of February, 1934. 

Dated at Chicago, Illinois, May 15, 1934. 

J. F. DAMMANN, 

Attorney for Petitioner, 

120 West Adams Street, 
Chicago, Illinois. 

WILSON & McILVAINE, 

Of Counsel. 

Copy of the within notice and copy of Petition for Review 
is hereby accepted this 17th day of May, 1934. 

ROBERT H. JACKSON, 

General Counsel, 
Bureau of Internal Revenue. 
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65 U. S. Board of Tax Appeals. Filed July ]L3,1934. 

In the United States Board of Tax Appeals, 'Washington, 

D. C. | 

Docket Nos. 47117, 56027, 62410. 

Consolidated. 

John M. Longyear, Jr., Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

The above entitled cause came on for hearing before the 
Honorable Ernest Van Fossan, Member of the United States 
Board of Tax Appeals, at Washington, D. C., pursuant to 
notice of hearing theretofore given, whereupon the follow¬ 
ing proceedings were had, towit: 

Appearances: 

(No appearance on behalf of petitioner.) 

I. Graff, Esq. (C. M. Charest, Esq., General Counsel 
Bureau of Internal Revenue), appearing on behalf of the 
Commissioner of Internal Revenue, Respondent 

/ Proceedings. j 

The Clerk: John M. Longyear, Jr., dockets ^7117, 56027 
and 62410. j 

Mr. Graff: The facts have been stipulated in these 
66 cases and I assume in view of the absenc^ of counsel 
for the petitioner he is satisfied to ha^e the cases 
submitted on this stipulation. 

The Member: Has the stipulation been presented? 

Mr. Graff: It has not. 

The Member: Have you a copy of it? 

Mr. Graff: Yes. j 

The Member: Do you wish to submit the pase on the 
stipulation? 

Mr. Graff: Yes. j 

The Member: You may do so. 
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Mr. Graff: There are three taxable years, 1926, 1927 and 
1929. The issue is the same in all three issues. 

The facts have been stipulated. 

The Member: You feel that this stipulation adequately 
presents the facts so that one who has never heard of the 
case before can intelligently understand it. 

Mr. Graff: I believe so. He had some additional testi¬ 
mony to submit, but I assume in his absence he has decided 
not to submit it. 

The Member: Do you desire to file a brief? 

Mr. Graff: Yes. 

The Member: Is thirty days sufficient? 

Mr. Graff: Yes. 

The Member: The stipulation will be received and filed 
and the parties will be allowed thirty days for filing 

67 briefs. The case will stand submitted on the record. 

Said stipulation of facts is in words and figures as fol¬ 
lows : 

“United States Board of Tax Appeals. 

Docket No. 47117. 

' John M. Longyear, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is stipulated and agreed by and between the parties 
to this suit, through their respective attorneys, that the fol¬ 
lowing stipulation of facts, together with all exhibits referred 
to therein, may be offered on any trial of this issue, or the 
trial of this issue when consolidated with any other case 
pending, "before said Board, and shall be received in evi¬ 
dence subject to objections as to relevancy and materiality, 
but for no other reason, and shall be given the same force 
and effect as if witnesses duly qualified and competent were 
called to testify to the facts herein and in said exhibits set 
forth. 

Either party may submit such other evidence upon any 
fact or issue in this case as may be otherwise relevant, ma¬ 
terial or competent. 

68 I. There was mailed to the petitioner on Novem¬ 
ber 30, 1929, deficiency letter with reference to the 
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tax for the years 1925 and 1926, marked Exhibit “A” and 
attached to the petition in case No. 47117, and there was 
mailed to petitioner on March 3, 1931, deficiency letter 
with reference to the tax for the year 1927, and marked 
Exhibit “A” and attached to the petition in cause No. 
56027, and there was mailed to the petitioner dn February 
5, 1932, deficiency letter with reference to takes for the 
year 1929, as marked Exhibit “A” and attabhed to the 
petition filed in cause No. 62410; that the rdport of the 
Revenue Agent referred to in said last mentioned deficiency 
letter was sent to the taxpayer by the Internal Revenue 
Agent in Charge, Detroit, Michigan, on December 14, 1931, 
a copy of the same is attached to said petition in cause 
No. 62410, and marked Exhibit “B.” 

II. John M. Longyear died a resident of thje County of 
Marquette, State of Michigan, on the 28th cfay of May, 
1922, leaving a last will and testament, wherbin he estab¬ 
lished a certain trust estate, a copy of said will is attached 
hereto made a part hereof, and marked Exhibit I. 

III. The taxpayer, John M. Longyear, Jr., a son of John 
M. Longyear, deceased, is one of the beneficiaries named 
in said will, as more specifically appears in s^-id will, and 
at the time of the death of John M. Longybar was not 
living with his wife, Elizabeth B. Longyear as husband 

and wife on loving terms as such phrase is used in 
69 the will of said John M. Longyear, deceased. On 
or about November 1, 1922, said John M. Longyear, 
Jr., executed and delivered to Elizabeth B. Longyear an 
instrument of assignment, sometimes referred to as the 
Mexican assignment, a copy of said assignment is attached 
hereto, made a part hereof, and marked Exhibit II. 

IV. That thereafter and for a while during 1923 and a 
part of 1924 payments were made by the Trustees of said 
Estate under said Mexican assignment to the assignees 
named therein. 

V. In October 1923, a suit for divorce was filed in the 
Fifth Judicial Court for the State of Nevada in and for 
the County of Nye, wherein said John M. Longyear, Jr. 
was plaintiff and cross-defendant and Elizabeth B. Long¬ 
year was defendant and cross-plaintiff. 

VI. On the 20th day of December 1923, tbe said John 
M. Longyear, Jr., and his wife, entered into a certain writ- 


i 
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ten agreement, a copy of which is attached hereto and 
made a part hereof, and marked Exhibit III. 

VII. On the 20th day of December 1923, the said John 
M. Longyear, Jr., executed and delivered the assignment 
referred to in Article 6 of said agreement of December 20, 
1923, as Exhibit B, a copy of which assignment is attached 
hereto and made a part hereof and marked Exhibit IV. 

VIII. On the 22nd day of December, 1923, a decree was 
entered by the Fifth Judicial Court for the State of 
Nevada, County of Nye, dissolving the marriage between 

said John M. Longyear, Jr., and said Elizabeth B. 

70 Longyear, a copy of which decree is attached hereto 
and made a part hereof and marked Exhibit V. 

IX. On the 7th of July 1924, the Executors and Trustees 
of the said Estate of John M. Longyear, having, under the 
advice of counsel, raised questions as to the validity of 
said assignments above referred to, and having refused 
to make further payments under said assignments, or either 
of them, the said Elizabeth B. Longyear in her individual 
capacity and as Guardian of minor children, John M. Long¬ 
year, 3rd, 1 and Marion Longyear, filed her bill in equity 
in the Circuit Court of Marquette County in a proceeding, 
No. 10528, against said Trustees asking a decree of said 
court holding valid said assignments and enforcing the 
terms thereof, and thereafter the defendants filed their 
answers, and extended arguments were held in said Circuit 
Court of Marquette County on the issues raised by said 
bill and answers. 

X. Thereafter on the 29th day of December 1925, parties 
to said suit entered into an agreement, a copy of which 
agreement was duly filed in the Circuit Court of Marquette 
County, Michigan, and became a part of the records in the 
said cause of Longyear v. Sherman, No. 10528, and a copy 
of said agreement is also attached hereto, made a part 
hereof and marked Exhibit VII. The facts stated in the 
recital clause numbered from 1 to 13 inclusive of said 
agreement are true. 

XI. On the 30th day of December 1925, the said 

71 Circuit Court of Marquette County, by decree en¬ 
tered in said cause of Longyear v. Sherman, No. 

10528, approved the said agreement, a copy of which said 
decree is hereto attached, made a part hereof and marked 
Exhibit VIII. 
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XII. The fund deposited by the Executors oif the Estate 
of John M. Longyear, deceased, in the Union National 
Bank of Marquette, Michigan, pending the final determina¬ 
tion of the issues raised in the suit of Longyear v. Sher¬ 
man, No. 10528, above set forth, which said suijn was more 
fully set forth in paragraph X of said settlement agree¬ 
ment above referred to as Exhibit VII, was duly distrib¬ 
uted in accordance with the terms of said Exhjibit VII, as 
set forth in the affidavit of Carroll Paul, one of the Execu¬ 
tors and Trustees of the Estate of John M[ Longyear, 
hereto attached and marked Exhibit IX. Arid the sums 
distributed to Elizabeth B. Longyear (now Elizabeth B. 
Hadley) in her individual capacity and Elizabeth B. Long- 

vear and Frederick P. Burrall as Guardians of John M. 
•> 

Longyear, III, and Marion Longyear, by the Executors 
and Trustees of the John M. Longyear Estate), during the 
years 1926, 1927 and 1929, were all in accordance with the 
terms of said Exhibit VII and as more specifically set 
forth in said affidavit of Carroll Paul hereto attached and 
marked Exhibit IX. j 

XIII. The distributive share of Elizabeth B. Longyear, 
individually, and Elizabeth B. Longyear and Frederick P. 


Burrall as Guardians of John M. Lofigyear, III, 
72 and Marion Longyear, in the income of the estate 
of John M. Longyear for the calendar years 1925, 
1926, 1927 and 1929 under the terms of said Exhibit VII 
were as follows: 

1925 ..I. $24,729.73 

1926 .j. 17,223.28 

1927 .j. 9,993.81 

1929 .|. 34,495.26 


J. F. DAMMANN, 

Counsel for the Petitioner , 

140 S. Dearborn Street , Chicago. 

WILSON & McILVAINE, 

Of Counsel , 

140 S . Dearborn Street , Chicago. 


General Counsel , Bureau of Internal Revenue. 


Of Counsel , Special Attorney 
Bureau of Internal Revenue 
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73 Exhibit I. 

Last Will and Testament of John M. Longyear. 

I Will Dated July 12, 1921. 

I, John M. Longyear, of the County of Marquette in the 
State of Michigan, in view of the uncertainty of life, being 
now of sound health, mind and memory, do make, declare 
and publish this my Last Will and Testament, revoking all 
and every former will or testament by me made, in manner 
following, that is to say: 

First: I direct that all my just debts and funeral ex¬ 
penses be first paid. 

Second: I give and bequeath to Abbie Scott Longyear, 
widow of my deceased brother, Howard W. Longyear, she 
me surviving, the sum of Fifty thousand dollars ($50,- 
000.00), and I also give and bequeath to Esther Longyear 
McGraw and Margaret Longyear Palmer, daughters of my 
deceased brother, Howard W. Longyear, share and share 
alike, the sum of Fifty thousand dollars ($50,000.00). In 
case the said Abbie Scott Longyear shall not be living at 
the time of my death, then I give and bequeath to said 
Esther Longyear McGraw and Margaret Longyear Palmer, 
the daughters of my said deceased brother, Howard W. 
Longyear, in addition to the said sum of Fifty thousand 
dollars ($50,000.00) hereinbefore given and bequeathed to 
them the further sum of Fifty thousand dollars ($50,- 
000.00) 7 share and share alike, making a total sum given 
and bequeathed to the said Esther Longyear McGraw and 
Margaret Longyear Palmer of One Hundred thousand dol¬ 
lars ($100,000.00), share and share alike: Provided that if 
either of them shall die before my decease leaving issue 
them surviving, the share that would have gone to each 
of such deceased had she survived me shall be divided 
among her children, share and share alike, and provided 
further that if either of said Esther Longyear Mc- 

74 Graw and Margaret Longyear Palmer shall die be¬ 
fore my decease leaving no issue them and me sur¬ 
viving, the share which would have gone to her shall be 
paid to the other, me surviving, or to the children of the 
other, me surviving. 

Third: I give and bequeath to James E. Sherman of the 
City of Marquette, Michigan, he me surviving, the sum of 
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Fifty thousand dollars ($50,000.00). If he shall die before 
my decease, leaving a widow, I give and bequeath to such 
widow one-half of the above amount, that is to slay, the sum 
of Twenty-five thousand dollars ($25,000.00). If! neither the 
said James E. Sherman or his widow are living! at the time 
of my death, I direct that this bequest shall be and become 
part of my residuary estate. 

Fourth: I give and bequeath to each of my grandchil¬ 
dren who shall be living at the time of my death the sum 
of Five thousand dollars ($5,000.00). If said] grandchild 
is not twenty-one years of age at the time of mk 7 death, the 
said sum shall be paid to the parents or surviving parent 
of said grandchild, or, in case neither parent of j said grand¬ 
child is alive, to my Executors and Trustees, and by him, 
her or them invested in some safe interest beading securitv 

w V 

and the principal and accumulated interest shall be paid 
to said grandchild whenever said grandchild shjall arrive at 
the age of twenty-one years, or, if necessary, s^id sum may 
be used in the support and/or education of said grandchild. 

Fifth: I direct that the income and returns of every na¬ 
ture from all the property and interest in property pur¬ 
chased by me from Julian M. Case and his wdfe!, Sophie Lee 
Case, and described in seventeen certain dee4s made and 
executed by the said Julian M. Case and Sophie Lee Case 
to me and dated the thirtieth day of November], A. D. 1889, 
after my death shall be by my Executors kept Accurately in 
a separate account from all other accounts and that of all 
such sums received in any manner from any cff said prop- 
erty for dividends, rents, sales of ore or salels of land or 
timber or in any other manner, they shall first ^>ay the taxes 
upon such property and income and other taxes on the 
profits and receipts therefrom and, for the cosi of handling 
and administrative expenses thereof, deduct fi’om the pro¬ 
ceeds each and every year the sum of ten per cent (10%) 
of such proceeds, which ten per cent (10%) 'shall be and 
become part of my residuary estate; that the bal- 
75 ance or the net proceeds derived thereijrom shall be 
by my Executors distributed and paid As often as to 
my Executors may seem expedient but at le^st yearly as 
follows: One-third of such sums to Sophie L.j Peters, wife 
of John F. Peters and the only daughter of said Julian M. 
Case and Sophie Lee Case, during her lifetime^ and I direct 
my Trustees and Executors to pay the balance of said sums 
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so realized, that is to say, two-thirds of the net amount re¬ 
ceived from such property (after the deductions from gross 
receipts as 1 above provided), to Sophie Lee Case, widow of 
Julian M. Case, deceased, during her lifetime. Upon the 
death of either and/or all of the beneficiaries in this para¬ 
graph named I direct that the amounts so herein directed 
to be paid to such beneficiaries shall be and become a part 
of my residuary estate. I further direct that if either the 
said Sophie Lee Case or the said Sophie L. Peters shall be 
living at the time for the final distribution of my estate 
hereinafter designated, that portion of my said estate in 
this paragraph referred to shall not be at that time dis¬ 
tributed but shall be held by my Trustees in trust for the 
purposes and distributed as in this paragraph provided 
until after the death of the said Sophie L. Case and the said 
Sophie L. Peters, and shall thereupon be distributed as my 
residuarv estate is herein directed to be distributed. 

Sixth: If the bequests made in paragraphs First, Second, 
Third and Fourth of this my Last Will and Testament shall 
not amount to more than ten per cent (10%) of the inven¬ 
tory value of my estate at the time of my death, I direct 
that the same shall be paid in full. If said bequests shall 
amount to more than ten per cent (10%) of the inventory 
value of my estate at the time of my death, then I direct 
that said amounts bequeathed in said paragraphs of this my 
Last Will shall be decreased proportionately so as to not 
make the aggregate thereof exceed the sum of ten per cent 
(10%) of the inventory value of my estate at the time of 
my death, and I direct that the bequests and legacies named 
in paragraphs First, Second, Third, Fourth and Fifth shall 
be paid first and before any other bequests or provisions 
made in or by this my Will or any codicil thereto, and shall 
be paid by my Executors as soon after my death as may be 
done without causing embarrassment to my estate. 

Seventh: I give and bequeath my collection of photo¬ 
graphic negatives and all of my books on the history 
76 of Michigan to my children to be divided by them as 
they may desire and if they desire them. Such of 
my collection of photographs and photographic negatives 
and of my books on the history of Michigan as my children 
do not desire, I give and bequeath to the Marquette His¬ 
torical Society, if such Society desires them. If the said 
Marquette Historical Society does not within ninety days 
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after notice made by my Executors express a cjesire for 
such photographs and photographic negatives apd books 
on the history of Michigan, I then bequeath all of ithe same 
not desired by my children to the Michigan Historical Com¬ 
mission. 

Eighth: After the payment of the hereinbefore legacies 
and bequests I give and bequeath to my wife,! Mary B. 
Longyear, one-third of all property, real, personal and 
mixed, of which I may die seized. 

Ninth: All the rest and residue of my property,j real, per¬ 
sonal or mixed, and all right, credits and chosesi in action 
and all property and property rights of every nature and 
kind and wheresoever situated that I may have hr own at 
the time of my decease, including all policies of insurance 
that I may have on my life in force at said timq in which 
the beneficiaries are not named in the policy or policies, I 
give and bequeath to my Executors hereinafter pamed and 
provided for, to have and to hold said property to them 
and to the survivor or survivors and successor]? of them 
until the provisions of this Will and the trusts hereby cre¬ 
ated are fully carried out and executed, but in trpst never¬ 
theless to and for the uses, purposes and trusts hereinafter 
set forth, to-wit: 

1. I authorize my said Trustees to manage the said prop¬ 
erty so to them bequeathed in trust as their best judgment 
may dictate and to collect and receive all repts, issues, 
profits and proceeds of lands or interest in lands, interest 
and principal of promissory notes, bonds and other securi¬ 
ties, dividends on stocks and securities and the principal of 
the same and to collect and receive all other sums of money 
that may be due me at the time of my death or my estate 
at any time thereafter in any manner whatsoever and to 
invest such sums of money as shall come thus into their pos¬ 
session, both principal and interest, so far as not! otherwise 
required for the purposes of this trust, in first class interest- 
bearing or dividend-paying stocks, bonds or securities and 
to collect the interest or dividends therein and the 
77 principal thereof and to sell or change apy such in¬ 
vestment as in their judgment is deemed wise and 
to reinvest said sums of money or any money received from 
dividends, interest or principal in such other interest-bear¬ 
ing or dividend-paying stocks, bonds or securities as to 
them shall seem wise. 
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2. I authorize my said Trustees to sell any and all of my 
real estate or interest and/or interests in real estate, 
stocks, bonds and other properties and convert the same 
into money and either for cash or giving such time for pay¬ 
ment of the whole or part of the purchase price thereof and 
taking such security therefor as in the judgment of said 
Trustees shall be for the best interest of my estate, to 
execute any and all such deeds of conveyance and other 
instruments in writing as shall be necessary or appropriate 
to carry into effect the powers hereby given. I suggest, 
however, that great caution be by them exercised in selling 
properties known as mineral properties or which may be 
presumed to be mineral-bearing properties because in my 
judgment the leasing of the same on what is known as 
royalty payments usually produces much more money than 
can be obtained by a sale of the fee. 

3. I further authorize my said Trustees to lease any of 
my lands for mining or other purposes for such time not to 
exceed fifty years and on such terms and conditions as they 
may think proper and to execute any and all such deeds, 
conveyances, leases, agreements and other instruments in 
writing as may be necessary or appropriate, and to alter, 
change or modify the terms and conditions of any such in¬ 
struments as to them shall seem wise. 

4. I further authorize my Trustees to make amicable 
division and partition with any of my co-tenants or joint- 
tenants of any and all property in which I own an undivided 
interest and upon such division or partition to make and 
deliver and to receive such deeds, conveyances and other 
instruments in writing as may be necessary to make a fair 
and equal division or partition of said property with my 
co-tenants or joint-tenants. 

5. I further authorize and empower my Trustees to post¬ 
pone the calling in or the collection of any debt which may 
be owing to me at the time of my death or which may be 
owing to my estate later for such period as my said 

Trustees shall think proper. 

78 6. In case it shall be advisable in the judgment of 

my Trustees to borrow money to be used in the in¬ 
terest of my said estate, I empower and authorize my said 
Trustees to borrow such sums of money as in their judg¬ 
ment may be necessary and for such lengths of time and 
on such terms and rates of interest as to my Trustees may 
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seem best, and to secure the payment of su<^h sums so 
borrowed by making, executing and giving a rhortgage or 
other security upon any of my said property. 

7. I further declare and direct that the decision and 
action of a majority of my Executors and Trustees at the 
time acting as such Executors and Trustees under this my 
Will shall be binding and conclusive and that the action of 
the majority of such Executors and Trustees or a majority 
of the Executors and Trustees for the time being under my 
Will shall be as effective for all matters as though said 
action had been taken by said Trustees unanimously and 
that a majority of such said Executors and Trustees or 
Executors and Trustees for the time being under my Will 
may do everything with relation to said trust property, 
power or authority for which is herein given or granted or 
by the laws of the State of Michigan or by the laws of the 
United States or by the laws of any State in which such 
property is situated, is given or granted to suclt Executors 
and Trustees, and that the action of such majority shall in 
no way bind the Executor and Trustee or Executors and 
Trustees not taking part in such action, it b^mg my in¬ 
tention that the acts and proceedings of the majority of 
said Executors and Trustees shall for all the purposes of 
this my Will be and be deemed to be and be taken as the acts 
and proceedings of the whole or entire body oi| Executors 
and Trustees, any rule of law or equity notwithstanding, 
and the Executor and Trustee or Executors arid Trustees 
not participating in such action may execute ahy deeds or 
instruments and do such acts as may be requisite to give 
effect to such act without incurring any responsibility 
thereby. 

8. And I hereby declare that the receipt of any of the 
said Executors and Trustees, or the survivor or survivors 
of them, or the Executor and Trustee or Executors and 
Trustees for the time being under my Will, for the pur¬ 
chase moneys of any property hereby directed or author¬ 
ized to be sold, and for any other moneyjs paid, and 

79 for any stocks, bonds, funds or securities trans¬ 
ferred to them or him by virtue of this ijny Will, or 
in the execution of any of the trusts or powers hereof, shall 
effectually discharge the person or persons payipg or trans¬ 
ferring the same therefrom and from being bhund to see 
to the application or being answerable for the loss or mis- 
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application thereof; Provided always, and I hereby de¬ 
clare, that the Executors and Trustees for the time being 
of this my Will shall be respectively chargeable only for 
such moneys, stocks, funds, shares, and securities as they 
shall respectively actually receive, notwithstanding their 
respectively signing any receipt for the sake of conformity, 
and shall be answerable and accountable only for their own 
acts, receipts, neglects and defaults respectively, and not 
for those of each other, nor for any other person with 
whom or into whose hands any trust moneys or securities 
may be deposited or come, nor for the insufficiency or de¬ 
ficiency of any bonds, stocks, funds, shares or securities, 
nor for any other loss, unless the same shall happen through 
their own willful default respectively; and also that the 
said Executor and Trustee or Executors and Trustees for 
the time being may reimburse themselves and himself, or 
pay and discharge out of the trust premises all expenses 
incurred in or about the execution of the trusts or powers 
of this my Will. 

9. I further authorize and empower my said Executors 
and Trustees and the Executors and Trustees for the time 
being, at any time or times, to sell the whole or any part 
or parts of my residuary real and personal estate either 
together or in parcels and either by public auction or 
private sale and either for cash or on deferred payments 
or for part cash and part deferred payments and upon such 
terms and subject to such conditions and in such manner 
and in all respects as they or a majority of them shall think 
fit, and with power to buy in or rescind or vary any con¬ 
tract for sale and to resell, and all without being respon¬ 
sible for loss, and for the purposes aforesaid to execute 
all such deeds, instruments, assurances and things as they 
or a majority of them shall think fit. 

10. I further direct and authorize my said Trustees out 
of the income, rents, issues, profits and proceeds received 
by them hereunder, including the proceeds from the sale of 

lands, in any and every year when such receipts so 
80 received by them shall amount to or exceed the sum 

of One hundred thousand dollars ($100,000.00) after 
the payment of all taxes herein provided for and costs of 
administration as hereinbefore provided, to pay to my sis¬ 
ter, Ida S. Longyear, during her lifetime in quarter yearly 
installments the sum of Ten thousand dollars ($10,000.00) 
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per annum. If in any year the net receipts sc) received by 
my Trustees hereunder shall amount to less than One hun¬ 
dred thousand dollars ($ 100 , 000 . 00 ) after the payment of 
all taxes herein provided to be paid and cost^ of adminis¬ 
tration, then I direct and authorize my saidj Trustees to 
pay to my said sister in quarterly yearly instillments one- 
tenth ( 1 / 10 ) of the net sums of money so received by them, 
after first deducting the amounts paid for ta^es and costs 
of administration. If in any one or more years there shall 
be paid to my said sister less than Ten thousand dollars 
($ 10 , 000 . 00 ), such deficiency shall be made up and paid to 
her out of the receipts of any subsequent year or years 
when such receipts from my said estate shill exceed the 
sum of One hundred thousand dollars ($100,0d0.00) by pay¬ 
ment to her in each of such year or years oni-tenth ( 1 / 10 ) 
of such sums so received by my said Executdrs hereunder 
during such year or years in excess of One hundred thou¬ 
sand dollars ($ 100 , 000 . 00 ). j 

11 . I further direct and authorize my said Trustees to 

pay to every house servant who shall have bden in my em¬ 
ploy one 3 /ear or more at the time of my decease, the sum of 
Fifty dollars ($50.00) and to every such servant who shall 
have been in my employ less than one yeat, the sum of 
Twent 3 T -five dollars ($25.00), and to pay to ev|ery clerk who 
shall have been in my employ one year or more at the time 
of my decease, the sum of One hundred dollars ($100.00), 
and to every such clerk who shall have been in my employ 
more than two months and less than one ye^r, the sum of 
Twenty-five dollars ($25.00). j 

12 . I authorize and direct my said Trustees out of any 
sums received as such Trustees hereunder to[ pay all taxes 
of every nature and kind levied upon any of my said prop¬ 
erty and/or the income and profits derived therefrom and 
to keep the same free and clear from all tax liens or en¬ 
cumbrances and to pay all expenses of every nature 
incurred with relation to said estate and the idministration 

thereof as payments shall arise, an<^' I direct and 
81 authorize that these payments in this paragraph pro¬ 
vided shall be made first and take precedence of all 
bequests and provisions herein made. 

13. I direct that each and every of the foregoing legacies 
and annuities shall be paid to the devisees tree and clear 

5—6277a 
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of all income and inheritance taxes and of all other taxes 
which at the time of the payment of said legacies and an¬ 
nuities may be levied against such payments or any part 
of the same, and I direct and authorize my said Trustees to 
pay all of such taxes out of any moneys in their hands. 

14. I further direct and authorize my said Executors and 
Trustees, after the payment of the said taxes herein pro¬ 
vided for and the expenses of administration of my estate 
and after the payment of the foregoing legacies and an¬ 
nuity and/or the purchase of securities to provide for the 
payment of said annuity, to set aside and to invest one- 
sixth (%J of all rents, royalties, income, interest, divi¬ 
dends, issues and profits derived from, and also one-sixth 
of all proceeds from the sale of any of my said property 
and estate in such first class interest bearing or dividend 
paying securities, stocks and bonds as in their judgment 
seems best and from time to time sell such securities, stocks 
and bonds and to re-invest the sums received therefrom in 
other first class interest bearing and/or dividend paying- 
stocks, bonds and securities as to them may seem best, and 
to pay to my said wife, Mary B. Longyear, during her life 
all the income and dividends derived from such investment 
and/or investments. Upon the death of my said wife, Mary 
B. Longyear, the stocks, bonds or securities so purchased 
under this paragraph of my Will and all funds and money 
not so invested shall be and become a part of my residuary 
estate and the principal and income therefrom shall be 
divided, paid out and distributed as hereinafter provided. 
This bequest and the bequest of one-third of all of my prop¬ 
erty made in paragraph Eighth of this instrument shall be 
in lieu of all right of my said wife, Mary B. Longyear, to 
dower in my lands and estate and/or to any statutory or 
further right or interest in any property or estate which I 
shall own at the time of my death or of which I shall die 
seized. 

15. • I further direct and authorize my said Executors and 

Trustees after the payment of the said taxes and 
82 expenses and the foregoing bequests and legacies 

and annuities and the investment of the sums of 
money hereinbefore provided, the income from which is 
herein directed to be paid to my said wife, and the invest¬ 
ment, if it shall be made, of funds in the purchase of an 
annuity or of dividend paying securities to produce the 
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annuity herein provided for my said sister, I^a S. Long¬ 
year, to pay (excepting as in the succeeding paragraphs of 
this my Will is provided) to my children, Abby jB. Roberts, 
John M. Longyear, Junior, Helen L. Paul and Judith L. 
Lyeth and Robert D. Longyear, share and shate alike, all 
of the balance of income, rents, royalties, issues! and profits 
derived from and also all the balance of the proceeds from 
the sale of any of my said property and estate!. 

16. If at the time of my death any one or more of my 
said daughters shall be married and shall hav^ a husband 
he surviving, and shall be living in loving terips with such 
husband, I direct my said Executors and Trustees to pay 
to such husband or husbands one-half (V 2 ) of | the amount 
in this Will in the preceding paragraph directed to be paid 
to his wife, my said daughter, during such times as my said 
daughter and her husband shall be living together as hus¬ 
band and wife. 

17. If at the time of my death any of my saijd sons shall 
have a wife me surviving, with whom he is livilng in loving 
terms, I direct and authorize my said Executors and Trus¬ 
tees to pay to such wife so long as she and fny said son 
are living as husband and wife one-half (V 2 ) of the sums 
herein directed to be paid to such son. 

18. Upon the death of either of my said daughters or of 
either of my said sons leaving them surviving and me sur¬ 
viving a husband or wife, the sums hereinbefore directed to 
be paid to such husband or wife of my said daughters 
and/or sons shall cease to be paid excepting ad hereinafter 
provided. 

19. In case any of my said children shall diie before me, 
leaving issue them and me surviving, the share that such 
child of mine so deceased would have had if lining shall be 
distributed among and paid to his or her children share and 
share alike; provided that if such deceased chi^d shall leave 
a husband or wife me surviving and with wl}om such de¬ 
ceased child at the time of his or her death was living 

83 in loving terms as husband and wife, pne-half (%) 
of the share of my estate which such deceased child 
of mine would have received hereunder shall be paid to and 
belong to such surviving husband or widow of such de¬ 
ceased child of mine so long as he or she shall remain 
unmarried and not afterward. Such share of ^uch deceased 
child of mine shall be invested and distributed and/or paid 
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as hereinafter provided among the issue of said deceased 
child of mine, share and share alike, per stirpes, and if 
there be no issue of said deceased child of mine living at 
the time of my death, said share which would have gone to 
my said deceased child shall be distributed among the bal¬ 
ance of my said surviving children and the issue of any 
deceased child or children of mine, per stirpes, excepting as 
herein provided for the payment of the portion of said 
share to the surviving husband or wife of said deceased 
child of mine. 

20. In case of the death of any of my said children before 

my death leaving issue, them and me surviving, the share 

that each of mv said children so deceased would have had in 

* 

my estate if living excepting as to payments to be made to 
the husband or widow of such deceased child of mine, shall 
be distributed and paid among his or her children share 
and share alike at the times and in the manner herein di¬ 
rected, and shall be invested and reinvested by my Execu¬ 
tors and Trustees in such first class interest bearing or 
dividend paying securities, stocks and bonds as in the 
judgment of my Trustees and Executors is advisable, and 
the income from such investment or investments shall be 
applied to the education and/or maintenance of any such 
child or children or shall be accumulated and reinvested as 
my Executors and Trustees think best (and they shall be 
the sole judge of their actions in this matter), until such 
children shall arrive at the age of twenty-five years, and 
thereupon the principal and interest and accumulations 
shall be paid to them: Provided, however, that of the sev¬ 
eral shares thus to be paid to the issue of any of my said 
children my said Executors and Trustees may if they deem 
it best when any such issue shall reach the age of twenty- 
one years, pay to such issue one-half of the then accumu¬ 
lated principal of such share if such accumulated princi¬ 
pal does not exceed the sum of Twenty thousand dollars 
($20,000.00), but in no event shall my said Executors 
84 and Trustees pay to said devisee at said time in 
excess of Ten thousand dollars ($10,000.00), and the 
remainder of .such accumulated principal then left in the 
hands of my said Executors and Trustees shall be by them 
invested and re-invested and accumulated or used as herein 
provided and paid, principal and accumulations, to the said 
issue of my said deceased child or children when he or she 
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shall arrive at the age of twenty-five years, ajid provided 
further that in case of the death of any of my said children 
or of any child of any of my said children who would have 
been entitled to participate in the benefits hereunder, leav¬ 
ing husband or widow him or her surviving, onp-half of the 
share of such deceased child or grandchild of mine shall be 
paid to and belong to such surviving husband pr widow so 
long as they shall remain unmarried and not thereafter, 
and the remainder shall be distributed among the issue of 
such deceased child or grandchild as herein provided if 
there be any; otherwise, among the surviving brothers and 
sisters of such deceased child or grandchild of mine. Such 
distribution shall be subject to the provision hereinbefore 
made relative to the ages at which the several shares shall 
be made over and paid to the beneficiaries and subject to 
the provision of investment, accumulation apd disburse¬ 
ment of such sums. 

21. I further authorize my said Executors ^tnd Trustees 
at any time when it shall appear to them that the condition 
of my estate will warrant it, but with the ccjnsent of my 
sister, Ida S. Longyear, first obtained, to purchase an 
annuity of some solvent, high grade insurancd company or 
to invest with her consent a sufficient portion of my estate 
in such first class interest bearing or dividend paying se¬ 
curities as will produce an annual amounj; herein be¬ 
queathed and given to my said sister, Ida S. Longyear, and 
in case my said Executors and Trustees shall at any time 
purchase such annuity or such securities for fhis purpose, 
the money or property so used to purchase such annuity 
or such securities shall not be considered as income or 
receipts from my estate subject to distribution to the other 
devisees herein, but the income and proceeds of the re¬ 
mainder of my property shall in that event be distributed 
as herein provided. If the said securities or the said 
annuity shall at any time fail during any one pr more years 
to pay to my said sister, Ida S. Longyear, during her life¬ 
time, the sum of Ten thousand Dollar^ ($10,000.00) 
85 per annum, then I authorize and emppwer my said 
Executors and Trustees to make up aid pay to her 
whatever the deficiency may amount to whenever in any one 
year the net proceeds of my estate shall excepd the sum of 
One hundred thousand dollars ($100,000.00) and out of 
such excess, and provided that no such payments of such 
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deficiency shall amount in any one year to more than one- 
tenth (1/10) of the amount received by my Executors and 
Trustees from my estate in excess of the sum of One hun¬ 
dred thousand dollars ($100,000.00). 

22. On the death of my said sister, Ida S. Longyear, the 
fund or securities so set apart and invested to produce the 
payment of the annuity to her herein provided for shall 
be and become a part of my residuary estate and shall be 
distributed among my devisees in the manner herein 
provided. 

23. Upon the death of my said sister, Ida S. Longyear, 
my said wife, Mary B. Longyear, shall not share in any of 
the securities, annuity or other thing purchased to carry out 
the provision of this paragraph, the principal or proceeds 
from such securities or annuity. The funds and securities 
set apart to produce the annuity herein provided for her 
shall be distributed among my children and the issue of my 
deceased children, if any, in the manner herein provided for 
the distribution of other funds to them. 

24. In case of the death of my said wife, Mary B. Long¬ 
year,,before my death, I direct that the bequest so made to 
her in paragraph Eighth of this instrument shall be in full 
force and that the property and interests in property in 
said paragraph bequeathed to her shall be disposed of 
according to any Last Will and Testament she may make 
and leavb at the time of her death; otherwise, to her heirs 
at law under the laws of Michigan. 

25. In paying the foregoing specific legacies or any of 
them contained in paragraphs First, Second, Third, 
Fourth, Fifth, Sixth and Seventh and Ninth, or any of 
them, I direct that my Executors take such time therefor 
as not to embarrass my estate or sacrifice any of it and not 
to pay the same sooner than can be done and at the same 
time leave in their hands as such Executors and Trustees 
sufficient funds to pay all taxes of every nature and kind 

to be paid by them as herein directed and all ex- 
86 penses in the care of said estate and in addition 
thereto the sum of One hundred thousand dollars 
($100,000.00) in cash, which said amount shall be kept 
intact so far as possible by my Executors and Trustees 
until the final distribution of my estate. 

26. My said Executors and Trustees shall distribute my 
said property among my said wife and children and the issue 
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of my said deceased children, if any, at such time and from 
time to time as shall be in their judgment to thb best inter¬ 
est of my estate, after the same shall be converted into 
money or securities equivalent to money, but ajt least once 
a year. My said Executors and Trustees shall fnake distri¬ 
bution of all moneys in their hands belonging tjo my estate 
at least once every year, provided always they!shall retain 
sufficient moneys to pay taxes herein provided to be paid 
upon my estate and the profits and income thepefrom, and 
shall at all times up to the final distribution cif my estate 
retain in their hands the sum of One hundred thousand 
dollars ($100,000.00) as an emergency fund and to be used 
only as such for the interest of the estate. 

27. If all of my said estate has not been distributed and 

paid out to the beneficiaries hereunder prior; to the time 
when my youngest grandchild living at the Itime of my 
death shall reach the age of twenty-five years, provided my 
said wife, Mary B. Longyear, be not living at said time and 
if living then upon her death, I direct that my j said Execu¬ 
tors and Trustees shall at said time, that is to say, when my 
said youngest grandchild living at the time bf my death 
shall reach the age of twenty-five years, distribute, turn 
over and pay out all my said estate as well as pll my resid¬ 
uary estate to the beneficiaries respectively iilj the manner 
and proportions and under the conditions hereinbefore set 
forth. | 

28. In disposing of my real or personal property for the 
purpose of distribution under this Will, my said Executors 
and Trustees shall have the power to set oveif and convey 
to any of my said children or to any other j beneficiaries 
under this Will, after he or she shall have realched the age 
of twenty-five years, any parcel of real property or any 
personal property belonging to my estate at aj valuation to 
be agreed upon between them, and such beneficiary, in lieu 
of that amount of money, unless some othei’ beneficiary 
hereunder offers to and does take such real property or per¬ 
sonal property at a higher valuation, ip which event 

87 such other beneficiary so offering shill take such 
real or personal property at such highjer valuation, 
in lieu of that amount of money, and my said Executors 
and Trustees shall thereupon set over, assigiji and convey 

such property to said beneficiary. 

. 
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29. I further authorize my Executors and Trustees if in 
their judgment it shall seem best at any time to organize 
one or more joint stock companies or corporations or trust 
and/or trusts in the nature of Massachusetts trusts, and to 
convey to such corporation or corporations or trust organi¬ 
zations such part or parts or all and/or of any of my prop¬ 
erty as in their judgment is to the best interest of my estate 
and the beneficiaries thereunder, and I authorize my said 
Executors and Trustees to join with any of my co-tenants 
or joint-tenants or with others in organizing corporations 
or joint stock associations or limited partnership associa¬ 
tions or trust associations and to convey on such terms as 
they may see fit any part or portion of my estate to such 
organization and to receive therefor stocks, bonds or other 
securities in such organization, and I further authorize my 
said Executors and Trustees in case of the forming of any 
such organization or trusts in which they own as such 
Trustees a part or all, to accept and distribute the stocks, 
bonds or other securities or evidences of ownership in such 
organizations to the beneficiaries hereunder at the then 
marketable or salable value of such securities or evidences 
of ownership, in lieu of money, but no such organization 
shall be formed and/or no part of my estate shall be con¬ 
veyed to such organization without the consent in writing 
of my said wife, Mary B. Longyear, and every one of my 
children then living at the time that such organization is 
formed. 

30. I hereby nominate and appoint my wife, Mary B. 
Longyear, my son, John M. Longyear, Junior, and James 
E. Sherman of the City of Marquette, Michigan, and I 
further authorize and direct my surviving children to 
choose and designate two other Executors and Trustees 
from among my other children and sons-in-law and/or 
daughters-in-law, who, when so chosen and designated, shall 
be Executors of this my Will and Trustees of my estate. 
The designation and selection of the two of my children 
and/or sbns-in-law and/or daughters-in-law who shall be 

Executors and Trustees, in addition to those spe- 
88 cifically hereinbefore named, shall be by writing 

signed by the persons who are herein authorized to 
make such designation, or a majority of them, and shall be 
filed with the Probate Court that shall have jurisdiction of 
the execution of this Will. Upon the filing of such desig- 
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nation the said two Executors and Trustees shall be at once 
vested with my estate and shall have the same powers and 
authority as the three Executors and Trustees!herein spe¬ 
cifically designated. Whenever and as often hs either by 
death, resignation, removal or inability to serte or other¬ 
wise, a vacancy shall occur in said Executors aitd Trustees, 
such vacancy shall be filled by the selection of one of my 
children or sons-in-law and/or daughters-in-|aw or one 
of my grandchildren above the age of twenty-five years by 
a majority of my then living children and grandchildren 
who are above the age of twenty-five years, and such desig¬ 
nation shall be by writing signed by the persons who are 
herein authorized to make such designation, of a majority 
of them, and filed with the Probate Court that shall have 
jurisdiction of the execution of this Will. In the event of 
the failure of my then living children and grandchildren 
above the age of twenty-five years herein authorized to 
make such designation by a majority action within three 
months from the time such vacancy shall occpr, such va¬ 
cancy shall be filled by the Probate Court having jurisdic¬ 
tion of the execution of this Will, and whenever, if ever, 
after the discharge of the Executors herein ak such is or¬ 
dered, a vacancy shall occur in said Trustees, fnch vacancy 
shall be filled by the then judge of the Circuit Court for the 
County of Marquette, provided such vacancy is not filled by 
a majority vote of the persons herein authorized to fill such 
vacancy within three months from the tim^ when such 
vacancy shall occur. 

31. I direct that no bond be required of myj said Execu¬ 
tors or Trustees or any of them or of anyone who may 
be appointed to succeed them or either of theipu unless the 
court having jurisdiction of my estate shall at any time for 
just reasons appearing to it determine that such bond 
should be required, and in case such court snail direct a 
bond to be paid by any of my Executors or Trustees, such 
bond may be secured from any solvent and responsible 
bonding company. j 

32. During my lifetime I have given ^uch amounts 
89 for charitable purposes as seemed to m'e wise at the 
times of giving and I do not consider it advisable or 
desirable to attempt to control the disposition of property 
beyond the lifetime of the owner, except in ithe effort to 
secure its equitable distribution among those haturally en- 
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titled to it. For some years I have paid annuities to several 
persons. In order not to entail possible embarrassment 
upon the beneficiaries and managers of my estate I am 
omitting these annuitants from my list of beneficiaries, but, 
should any of them survive me, I commend them to the con¬ 
sideration of my heirs. 

In Witness Whereof, I have hereunto set my hand and 
seal this 12th day of July, in the year of our Lord One thou¬ 
sand nine hundred and twenty-one. 

JOHN M. LONGYEAR [seal.] 

Witnesses: 

W. H. ELLIOTT. 

B. L. SHERMAN. 

The above instrument, consisting of nineteen sheets of 
paper, was at the date thereof signed and declared to us by 
John M. Longyear, the testator therein mentioned, to be his 
Last Will and Testament, and he at the same time acknowl¬ 
edged to us and each of us that he had signed and sealed 
the same, and we thereupon at his request and in his pres¬ 
ence and in the presence of each other signed our names 
thereto as attesting witnesses. 

W. H. ELLIOTT. 

1 B. L. SHERMAN. 


90 Exhibit II. 

Hotel Paso del Norte. 

Operated by The Paso del Norte Company, S. G. 

Humphreys, Pres. 

European Plan. 

Esmerelda, Coabula, Mexico. 

In order to carry out as fully as may be, the wishes of my 
father, John M. Longyear, deceased, expressed in writing, 
but not incorporated, in his last will, and in consideration 
thereof and my duty to my children, I hereby assign and set 
over to my wife, Elizabeth Barrett Longyear, of Marquette, 
Michigan, one-half part or portion of whatever sums of 
money may now or hereafter at any time be due or coming 
to me from out of the Estate of my father, John M. Long¬ 
year, deceased, in any way whatsoever, such sums of money 
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to be used by said Elizabeth Barrett Longyeaii for her sup¬ 
port and the support and education of my two children, 
John M. Longyear Third and Marian Longyear, and I 
hereby direct and instruct the executors an<jl/or trustees 
of the will and estate of my said father from t^me to time to 
pay said sums of money to said Elizabeth Barrett Long¬ 
year, but all subject to the following terms anjd conditions: 

First: Such sums of money are assigned and shall be paid 
to said Elizabeth Barrett Longyear only so long as she 
shall support and educate my said children in a manner 
consonant with their station in life, and the amounts of 
money so received hereunder by said Elizabeth Barrett 
Longyear and until said Elizabeth Barrett Lfcmgyear shall 
remarry and not thereafter. j 

Second: If at any time a majority of the executors and/or 
trustees of the will and estate of my said father, John M. 
Longyear, deceased, for the time being, shall decide that 
said Elizabeth Barrett Longyear is not suppbrting and/or 
educating my said children, or either of themi as herein di¬ 
rected and provided, (and they shall be tbe sole judge 
thereof) the said executors and/or trustees may re- 
91 tain and not pay to said Elizabeth Barnett Longyear 
any part or all the sums of money herein directed to 
be paid to said Elizabeth Barrett Longyearj and may ex¬ 
pend the amounts so retained or such part thereof as to 
them may seem best in the proper support and/or educa¬ 
tion of my said children or either of them. 

In witness whereof I have hereunto set |my hand and 
seal this 1st day of November in the yeaii of our Lord 
One Thousand Nine Hundred and Twenty-tvjo. 

JOHN M. LONGYEAR, iJr. [seal.] 

In the presence of: 

MAUDE B. SHERWOOD. 

M. J. SHERWOOD. 

i 

Marquette, Mich., Nov. 29, 1922. 

i 

I hereby accept the above. 

ELIZABETH B. LONGYEAR. 

Witness: 

J. E. SHERMAN. 
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92 Exhibit III. 

Agreement. 

This memorandum of agreement, Made December 20th, 
1923, between John Munro Longyear, Jr., of Tonopah, 
State of Nevada, formerly of Marquette, Michigan, here¬ 
inafter referred to as Mr. Longyear, first party, and Eliza¬ 
beth Barrbtt Longyear, of the City of Marquette, State of 
Michigan, hereinafter referred to as Mrs. Longyear, sec¬ 
ond party, 

Witnesseth: That whereas, Mr. and Mrs. Longyear were 
duly married at Houghton, in the State of Michigan on 
the 24th day of May, 1913, and have two children the issue 
of said marriage, to-wit: John Munro Longyear, III, born 
on the 30th day of July, 1914, and Marion Longyear, born 
on the 17th day of October, 1921; and 

Whereas in consequence of divers disputes and unhappy 
differences, Mr. and Mrs. Longyear have separated and 
are now and for sometime past have been living separate 
and apart from each other, and each believes that a recon¬ 
ciliation and resumption of their marital relations is im¬ 
possible ; 

Whereas, it is the intention and mutual desire of the 
parties hereto to fully settle and adjust all their respective 
property rights and to fully provide for the custody, main¬ 
tenance and support of their said children for their best 
interests and welfare, and to provide for the future 

93 comfort, maintenance and support of Mrs. Long¬ 
year as hereinafter provided: 

Now therefore this agreement witnesseth: 

That in consideration of the faithful performance of 
the promises, agreements and covenants hereinafter con¬ 
tained, and of other good and valuable considerations mov¬ 
ing from each party hereto to the other, the receipt of 
which is hereby acknowledged by each of the parties hereto, 
the said parties covenant and agree as follows, that is to 
say: 

Article I. That Mrs. Longyear shall have the sole and 
exclusive custody, care, control and guardianship of the 
persons and estates of each of said children throughout 
their minority. 

Article II. That Mr. Longyear shall have the right of 
visitation to said children at any reasonable hour or time, 


77 


J. M. LONGYEAR, JR., VS. G. T. HELVERING, ETC. 

provided, however, that such visits shall not occur with 
greater frequency than twice in any week or continue for 
more than one hour upon each visit 

Mr. Longyear shall also have the right to be visited by 
said John Munro Longyear, III. for one period of not to 
exceed six weeks during the school vacation in tjhe summer 
of each year of his minority at any suitable place within 
the United States of America, on condition, however, that 
if Mrs. Longyear shall think best, said John Mi Longyear, 
III, shall be accompanied during such visits bt his tutor, 
to be selected by her. 

94 Article III. That Mr. Longyear will, it any time 
upon request therefor, execute and forward his as¬ 
sent in writing to the appointment of Mrs. Liongyear as 
guardian of the persons and estates of each of said chil¬ 
dren, to any Court of competent jurisdiction in j which Mrs. 
Longyear has now petitioned or may in the futjire petition 
for such guardianship. 

Article IV. That Mrs. Longyear will consult with the 
executors and trustees of the Estate of John Ml. Longyear, 
deceased, as to what school or schools the child, John 
Munro Longyear, III, shall attend, provided, however, that 
Mrs. Longyear shall in any event have the final decision in 
case of disagreement in such selection. 

Article V. That the agreement heretofore Entered into 
between the parties hereto and executed by Mr. Longyear 
in Esmerelda, Coahula, Mexico, on or about November 1, 
1922, and by Mrs. Longyear at Marquette, Michigan, on 
or about November 29, 1922, a copy of which | is attached 
hereto marked “Exhibit A,” be and is by mutual consent 
hereby cancelled and annulled and henceforth to be held 
for naught: provided, however, that this cancellation is 
conditional on the validity of such parts of thi^ agreement 
as relate to property rights and on the execution and valid¬ 
ity of the proposed assignment referred to inj Article VI. 
hereof; and provided, farther, that this cancellation is and 
shall be void and of no effect if, at the time when the said 
proposed assignment is executed, Mr. Longyea|r shall have 
done or caused to be done any act or thing whereby 

95 the interests under said assignment of the various 
assignees mentioned therein are or may be preju¬ 
diced or in anywise diminished. 

Article VT. That Mr. Longyear will execute! and deliver 
a full, complete and irrevocable assignment and transfer 
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of an undivided one-half interest in and to all moneys and 
property of every kind and character, whether real, per¬ 
sonal or mixed, which he is now or may hereafter be en¬ 
titled to receive from the estate of his father, John M. 
Longyear, deceased, whether such moneys and property 
shall constitute principal or income of said estate, or ac¬ 
cumulations of income of said estate, such assignment and 
transfer to be in the words, figures and form as set forth 
in Exhibit B hereto attached; and Mr. Longyear hereby 
covenants and agrees to execute and deliver, upon request 
therefor, such further instruments, documents and con¬ 
veyances as may be or become necessary in order to fully 
effectuate such assignment and transfer according to its 
full intent and meaning, and in order to authorize the 
executors and/or trustees of said estate to make payment 
of moneys or to deliver property or title thereto in ac¬ 
cordance with such assignment. 

Article VII. That Mrs. Longyear will, from time to 
time, invest in sound securities for the benefit of said chil¬ 
dren any surplus moneys received by her as guardian for 
said children over and above the amounts needed to 
properly care for and educate said children in accordance 
with their station in life; such investment to be made 
96 with and by the advice and confirmation of a ma¬ 
jority of the Executors and trustees of the last will 
and testament of John M. Longyear, deceased. 

Article VIII. The parties hereto agree that the sum of 
twenty thousand dollars ($20,000) is the value of their 
former home in Marquette, Michigan, including all per¬ 
sonal property now situate therein, and inasmuch as Mrs. 
Longyear desires to purchase all of Mr. Longyear’s right, 
title and interest in such property, Mr. Longyear, in con¬ 
sideration of the mutual agreements herein contained, does 
hereby give and grant unto Mrs. Longyear the sole and ex¬ 
clusive option of purchasing his said interest for the sum 
of ten thousand dollars ($10,000) at any time before the 
expiration of one year from the date hereof, and Mr. Long¬ 
year hereby agrees that he will, contemporaneously with 
the execution of this agreement, place in escrow in the 
Union National Bank of Marquette, Michigan, a good and 
sufficient deed or deeds and bill of sale, sufficient under the 
laws of Michigan to convey said property to Mrs. Long¬ 
year, or her nominee, with instructions to said bank to de- 
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liver such documents to Mrs. Longyear’s order ^ipon pay¬ 
ment to said Bank for his account of the sum of ten thou¬ 
sand dollars. Mr. Longyear further agrees [that Mrs. 
Longyear may, in any event, have the sole anc} exclusive 
use and right of possession of said property, renlt free, for 
a term of one year from the date hereof. IfJ however, 
Mrs. Longyear refuses or fails to exercise the option herein 
granted within or during the period of one yeajr and one 
day from and after the making and signijng of this 

97 instrument, then and in that event it is hereby 
agreed by Mr. and Mrs. Longyear, the parties hereto, 

as witnessed by their respective signatures hereto, that 
Mr. Longyear shall have and enjoy the sole an 4 exclusive 
right and option of purchasing the interest if M r s. Long¬ 
year in and to said home, including all personal property 
now situated therein, for and at any time within a period 
of sixty (60) days from and after the expiration of said 
one year and one day herein mentioned, for the $um of ten 
thousand dollars ($10,000) to be paid by Mr. Longyear to 
Mrs. Longyear for her said interest. 

Article IX. Mr. Longyear, having heretofore dommenced 
an action for divorce against Mrs. Longyear in| the Fifth 
Judicial District Court of the State of Nevada, and for 
the County of Nye, and Mrs. Longyear having incurred ex¬ 
penses and attorneys’ fees in connection with such suit, 
it is agreed that Mr. Longyear will pay to Mrs.j Longyear 
the sum of $7,800.00 to recompense her for such expendi¬ 
tures and obligations. 

Article X. Mrs. Longyear does hereby assent to, and 
accept, and covenant and agree to and with said Mr. Long¬ 
year to accept, the covenants and agreements aforesaid and 
herein, in lieu of and in satisfaction of and for all home- 
stead, dower and thirds at the common law, od by force 
of any statute, custom or otherwise, which she,! said Mrs. 
Longyear, could or might, under any circumstances what¬ 
soever otherwise have claim, or have been entitled to 

98 or out of all or any of the lands, tenement^, heredita¬ 
ments whatsoever of which he, said Mr. Longyear, 

now is, or may hereafter be seized, for any estate of inher¬ 
itance, or for other dowable estate or interest whatsoever; 
and she, the said Mrs. Longyear, does acquit, rjelease and 
discharge said lands and premises, and all and singular the 
personal estate which the said Mr. Longyear shhll be pos- 
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sessed of, or be entitled to at his decease, of and from all 
claim of dower, homestead, or as an heir at law, or under 
and by force of any statute, custom or otherwise, so that 
the same, in case she, said Mrs. Longyear, shall survive 
said Mr. Longyear, shall and can be disposed of in like 
manner in every respect as if he, said Mr. Longyear, had 
continued sole and unmarried. 

Article XI. Said Mr. Longyear doth promise, declare 
and agree to and with said Mrs. Longyear, that she, said 
Mrs. Longyear, shall henceforth hold, possess and enjoy to 
her sole and separate use, free from interference and con¬ 
trol by him, said Mr. Longyear, all and singular the real 
and personal estate and choses in action of which she is, 
or at any time hereafter may be seized or possessed, and 
she, the said Mrs. Longyear, shall have the entire and free 
disposition of all and singular her estate, real and personal, 

and choses in action bv her last will and testament, in like 

•/ / 

manner as if she were sole and unmarried. And in case said 
Mrs. Longyear shall die during his lifetime, said Mr. Long¬ 
year shall not, nor will have any claim or demand, any 
99 estate, right, title or interest in or to all or any of 
the real and personal estate whatsoever of said Mrs. 
Longyear as tenant by courtesy or as administrator, or by 
virtue of any statute of distribution, or otherwise. And he, 
said Mr. Longyear, does acquit, release and discharge all 
and singular said real and personal estate and choses in 
action which said Mrs. Longyear shall be possessed of, or 
entitled to at her decease, of and from all claim as tenant 
by courtesy or by virtue of any statute of distribution, or 
any other statute, and the same is hereby declared to be 
forever discharged of and from all and any such claim and 
demand. 

Article XII. Mrs. Longyear does covenant and agree 
with Mri Longyear that upon the full performance of each 
and all of the covenants and agreements herein contained 
by him to be performed, she does and will expressly release 
Mr. Longyear from any and all claims or demands for ali¬ 
mony pendente life or permanent, expense money, attor¬ 
neys’ fees, costs of suit, maintenance or support. 

Article XIII. Mr. and Mrs. Longyear do further cove¬ 
nant and agree that all and singular the promises, covenants 
and agreements on the part of each, respectively, herein 
contained, shall be binding and enforcible against the heirs, 
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executors, administrators and assigns of each, respectively, 
with the same force and effect as if the \vor4s, “heirs, 
executors, administrators and assigns” w£re herein 

100 written, wherever the same are appropriate to ac¬ 
complish that result. 

In witness whereof the said parties hereto }iave here¬ 
unto set their hands and affixed their seals to this agree¬ 
ment in duplicate, at the date first hereinbefore iwritten. 

JOHN M. LONGYEAR, Jr. [seal.] 

GRAY MASHBURN, ! 

R. A. LAWSON, | 

Witnesses to Signature of Mr. Longyear\ 

. 

ELIZABETH B. LONGYEAR. ! [seal.] 

ADDA ELDREDGE, 

A. E. MILLER, j 

Witnesses to Signature of Mrs. Longyeair. 

101 Exhibit IV. 

i 

In consideration of the sum of One Dollar to me in hand 
paid and of other good and valuable consideration, the 
receipt whereof is hereby acknowledged, I, John Munro 
Longyear, Jr. of Tonopah, Nevada, formerly of Marquette, 
Michigan, hereby irrevocably assign to the persons herein¬ 
after mentioned the interests hereinafter specified in my 
share of the Estate of my father, John Munro Longyear, de¬ 
ceased, late of Marquette, Michigan, to be their own prop¬ 
erty absolutely, except insofar as it is hereinafter expressly 
provided that certain interests shall be held in trust by the 
assignee for specified uses and purposes; and I hereby di¬ 
rect and instruct the executors and/or trustees of the will 
and estate of my said father, from time to time, tp pay over, 
transfer and convey to the said persons the suing of money 
or other property hereinafter specified; and I hereby ex¬ 
pressly covenant and agree to execute and deliver, upon the 
request of any assignee herein mentioned or the guardian 
of any such assignee, such further instruments, j documents 
and conveyances as may be or become necessary in order 
to fully effectuate such assignment according to its true 
intent and meaning, and in order to authorize th^ executors 
and/or trustees of said estate to make payment| of moneys 

6—6277a 
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or to deliver propery or title thereto in accordance with 
such assignment. 

1. I hereby assign and set over to each of my two 

102 children, John Munroe Longyear, III and Marion 
Longyear, a one-eighth interest, part or portion in 

whatever sums of money or other property may now, or at 
any time hereafter during the lifetime of such child, be due 
or coming to me or to my estate from the estate of my said 
father. 

2. In case, at the time of any distribution or distributions 
of or from my said share in the estate of my said father, 
one of my said children shall have died leaving no issue who 
shall survive at the time of such distribution, I hereby as¬ 
sign and set over to my said other child, surviving at the 
date of such distribution (in addition to any other property 
to which he or she may be entitled under any paragraph of 
this assignment) the one-eighth interest, part or portion to 
which such child so dying would have been entitled had he 
or she survived, in whatever sums of money or other prop- 
ertv may then or thereafter at anv time during the lifetime 
of said surviving child, be due or coming to me or to my 
estate from the estate of my said father. 

3. In case at the time of any distribution or distributions 
of or from my said share in the estate of my said father, 
both of my said children shall have died leaving no issue 
of either who shall survive at the time of such distribution, 
I hereby assign and set over to Elizabeth B. Longyear, 
the mother of said children, to be her own property abso¬ 
lutely, the one-fourth interest, part or portion to which said 

children so dying would have been entitled had they 

103 survived, in whatever — time during the lifetime of 
the said Elizabeth B. Longyear, be due or coming to 

me or to mv estate from the estate of mv said father; sub- 
ject, however, in case of the remarriage of said Elizabeth B. 
Longyear, to the conditions and terms hereinafter in num¬ 
bered paragraphs 6, 7 and 8 hereof expressed. 

4. In case at the time of any distribution or distributions 
of or from my share of my said father’s estate, one of my 
said children shall have died leaving issue who shall sur¬ 
vive at the time of such distribution, or both my said chil¬ 
dren shall have died leaving issue of one or both who shall 
survive at the time of such distribution, then and in that 
case I hereby assign to Frederick P. Burrall and Alton T. 
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Roberts, both of Marquette, Mich., in trust for the uses 
and purposes hereinafter set forth, the undivided one- 
eighth interest, or the undivided one-quarter interest, as 
the case may be, to which such child or children so dying 
would have been entitled had he, she or they continued 
to survive, in all sums of money or other property which 
may then or thereafter be due or coming to me or to my 
estate from the estate of my said father at any £ime during 
the life of any issue of either of my said children. 

(a) I direct my said trustees or their successor or suc¬ 
cessors in trust, in case at the time of any distribution or 
distributions of or from my said share of my'father’s es¬ 
tate, either of my said children shall have died leaving issue 
who shall survive at the time of such distribution, or both 

of my said children shall have died leaving issue 
104 of each who shall survive at the time pf such dis¬ 
tribution, to convey and pay over, as s^on as prac¬ 
ticable after the receipt thereof, to the issue, Surviving at 
the time of such distribution, of the child or children so 
dying, in equal shares, per stirpes and not pet capita, the 
one-eighth share or the two one-eighth shares in such dis¬ 
tribution to which such child or children would have been 
entitled had he or she or they then survived. 

(b) I further direct my said trustees, or th^ir successor 
or successors in trust, in case at the time of distribu¬ 
tion or distributions of or from my said shar£ in my said 
father’s estate, one of my said children shall have died 
leaving no issue who shall survive at the time of such dis¬ 
tribution, and the other shall have died leaving issue who 
shall then survive, to convey and pay over to such issue 
surviving at the time of any such distribution, in equal 
shares, per stirpes and not per capita , as sc^on as prac¬ 
ticable after the receipt thereof, the undivided one-quarter 
interest in such distribution and in all further distribu¬ 
tions of my said share made while the said issue or any 
of them shall survive, to which my two said children would 

have been entitled had both survived at the times of such 

! 

distributions. 

5. I also hereby assign and set over to my w^fe Elizabeth 
B. Longyear of Marquette, Michigan, to be hpr own prop¬ 
erty absolutely in addition to any money or property which 
she may receive under numbered paragraph three hereof, 
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a one-quarter interest, part or portion in whatever 

105 sums of money or other property may now or at any 
time hereafter during her lifetime, be due or coming 

to me or to my estate from the estate of my said father; 
subject, however, in case of the remarriage of said Eliza¬ 
beth B. Longyear, to the terms and conditions hereinafter 
in numbered paragraphs 6, 7 and 8 hereof expressed. 

6. In case said Elizabeth B. Longyear shall re-marry 
after receiving from said estate, as assignee under this 
assignment, or any paragraph or paragraphs thereof, 
moneys of other property, the total value of which, deter¬ 
mined as hereinafter provided, equals or exceeds the sum 
of One Hundred and Fifty Thousand Dollars ($150,000.00), 
then her right to any further distribution of my share 
of my said father’s estate as assignee under this assign¬ 
ment shall cease upon such re-marriage; but her right to 
retain as her own absolute property any sums of money 
or other property received by her as assignee under this 
assignment before such re-marriage, together with the in¬ 
come thereof, whether or not the same shall exceed the 
said sum of One Hundred and Fifty Thousand Dollars 
($150,000.00), shall be unaffected by such re-marriage. 

7. If said Elizabeth B. Longyear shall remarry before 
she shall have received from said estate as assignee under 
this assignment, or any paragraph or paragraphs thereof, 
moneys or other property the total value of which, deter¬ 
mined as hereinafter provided, equals the sum of One 

Hundred and Fifty Thousand Dollars ($150,000.00), 

106 then and in that case she shall continue, after such 
re-marriage, to receive under this assignment, and 

to hold as her own property absolutely, a one-quarter in¬ 
terest, part or portion in such sums of money or other 
property as shall then or thereafter at any time during 
her life be due or coming to me or to my estate from the 
estate of my said father, until the total value of the moneys 
and other property received by her from said estate as 
assignee under this assignment, or any paragraph or 
paragraphs thereof, determined as hereinafter provided, 
shall equal the sum of One Hundred and Fifty Thousand 
Dollars ($150,000.00); and thereupon her right to any fur¬ 
ther distribution from said estate as assignee under this 
assignment shall cease. 

8. The method to be used in determining, for the pur¬ 
pose of this assignment, the total value of the money and 
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other property received by said Elizabeth B. Longyear, 
as assignee hereunder, up to any given time, stall be as 
follows: Cash shall be included at its face valpe; notes, 
bonds, stocks or other securities having a definite market 
value shall be included at their market value, as deter¬ 
mined by the executors, and/or trustees of the estate of 
my said father, as of the date of distribution; and all other 
property, including such notes, bonds, stocks ^nd other 
securities as have no definite determinable market value, 
shall be included at the actual fair value thereof as of the 
date of distribution, such value to be fixed by the execu¬ 
tors and/or trustees of the estate of my spid father 

107 at the time of or as soon as practicable hfter such 
distribution. Income received by said Elizabeth B. 

Longyear from money or other property distributed to her 
as assignee under this assignment shall not be included in 
determining when said value of One Hundred and Fifty 
Thousand Dollars ($150,000.00) shall have beeii received. 

9. In case, at the time of any distribution of oir from my 
share in my said father’s estate, the interest of iaid Eliza¬ 
beth B. Longyear in further distributions of my said share 
shall have terminated, whether by reason of hei death or 
because she shall have re-married and shall hav|e received 
the full amount to which she is entitled under | numbered 
paragraphs 6, 7 and 8 hereof, or in case her said interest 
shall terminate at the time of any such distribution by the 
payment to her of the balance of the amount to which she 
is entitled under paragraph 7 hereof, then and in that case 
I hereby assign the interest, part or portion in puch distri¬ 
bution, or the said balance thereof, and in any farther dis¬ 
tributions of my said share of said estate, which she would 
have been entitled to receive if she had continued to survive 
and had never remarried, to the same persons and in the 
same proportions and on the same contingencies as are set 
forth in numbered paragraphs 1, 2 and 4 hereof for the two 
one-eighth interests therein referred to, and subject, as to 
the provisions of said paragraph 4 to the sam^ trusts as 
are therein expressed; the property assigned in this para¬ 
graph to be in addition to the property Assigned in 

108 said numbered paragraphs 1, 2 and 4. ! 

10. If, at the time of any distribution pf or from 
my said share in my said father’s estate, the interest of the 
said Elizabeth B. Longyear in further distributions of my 
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said share shall have terminated, and our two said children, 
John Munro Longyear, III, and Marion Longyear, shall 
have died leaving no issue of either who shall survive at 
the time of such distribution, then and in that case all fur¬ 
ther distributions of or from my said share in said estate 
shall belong to and be conveyed and paid over to me alone, 
anything to the contrary herein contained notwithstanding. 

11. All distributions or payments herein directed to be 
made to any child of mine or to issue of any child 
of mine, either by the executors and/or trustees of my 
father’s estate, or by my trustees herein appointed or their 
successor or successors, shall, during the minority of such 
child or of such issue, be paid in each case to the guardian 
of the estate of such child or of such issue. 

12. Whenever in any paragraph of this assignment I 
have referred to sums of money or other property due or 
coming to me or to my estate from the estate of my said 
father, it is my intention to include all sums and property 
whatsoever, whether the same shall constitute principal or 
income of my said father’s estate, or accumulations of in¬ 
come of said estate, or a mixture of principal, income and 
such accumulations. 

13. In case either or both of the trustees named in 
109 numbered paragraph four hereof shall refuse to be 
or shall cease to be trustee hereunder, I direct that 
the place of each such trustee, and of any successor in trust 
who shall cease to be trustee hereunder, shall be filled by 
one of the executors and/or trustees for the time being of 
the estate of my said father, to be selected by a majority of 
the said executors and trustees. 

14. Wherever in any paragraph or paragraphs of this 
assignment I have referred to sums of money or other prop¬ 
erty due or coming to me or to my estate from the estate 
of my said father, it is my intention to include, and I do 
include, all property, real and personal, all stocks, notes, 
bonds, securities, evidences of indebtedness, choses in ac¬ 
tion, contracts, rights, instruments evidencing ownership 
of property, and all other property of whatsoever nature 
and wheresoever situated. 

15. Wherever in any paragraph or paragraphs of this 
assignment I have referred to a specified interest, part or 
portion in whatever sums of money or other property may, 
at the time or times mentioned, be due or coming to me 
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or to my estate from the estate of my said father, it is 
my intention to assign, and I hereby assign, the specified 
interest part or portion in all such sums of money or other 
property as I would be entitled to receive frojn the said 
estate at such time or times if I had nev^r executed 

110 any assignment or other conveyance of ^ny part of 
my interest therein. 

In witness whereof, I have hereunto set my hapd and seal 
at Tonopah, Nevada, this — day of December, 1$23. 

JOHN MUNRO LONGYEAR, Jrj [seal.] 

| 

Signed, Sealed and Delivered in presence of: j 
GRAY MASHBURN. 

R. A. LAWSON. 

State of Nevada, 

County of Washoe, ss: j 

On this 20th day of December, 1923, before me, a Notary 
Public in and for said County, personally appeared John 
Munro Longyear, Jr., to me known to be the shme person 
mentioned in and who executed the foregoing Instrument, 
and acknowledged the same to be his free act ahd deed. 
[seal.] GRAY MASHBURN, 

Notafy Public. 

i 

My commission expires April 19th, 1927. 

111 Exhibit V. 

In the Fifth Judicial District Court of the State of Nevada, 

| 

in and for the County of Nye. 

I J I 

No. — j 

I 

Decree of Divorce. 

i 

| 

John Munro Longyear, Jr., Plaintiff, 

| 

vs. 

Elizabeth Longyear, Defendant, j 

The above-entitled action coming on regularly for 
trial on the 22nd day of December, 1923, beforfe the above- 
entitled Court sitting without a jury, a trial by jury having 
been waived by the parties hereto, the plaintiff appearing 
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personally and by his attorneys, Messrs. McCarran & Mash- 
burn and Thompson & Thompson, and the defendant ap¬ 
pearing by her attorneys, Messrs. Miller, Eldredge & 
Eldredge hnd Cooke, French, Stoddard & Hatton, and said 
cause coming on for trial on all the pleadings herein, there¬ 
upon evidence was introduced in said cause and the cause 
submitted to the Court for its decision, and the Court having 
heretofore filed herein its Findings of Fact and Conclusions 
of Law, wherein it finds that defendant is entitled to the 
decree as hereinafter provided: 

Now therefore, it is hereby ordered, adjudged and de¬ 
creed: That the bonds of matrimony heretofore and now 
existing between plaintiff and defendant be and the same 

are herebv forever dissolved and the same are 
•/ 

112 declared forever at an end and that said plaintiff 
and defendant are each forever released from the 

obligations thereof and each are hereby restored to the 
status of unmarried persons, and that defendant be and she 
hereby is granted an absolute decree of divorce herein 
forever dissolving the bonds of matrimony now existing 
between plaintiff and defendant. 

And it is further ordered, adjudged and decreed: That 
the agreement settling the property rights of the parties 
hereto and making provision for the care, support, main¬ 
tenance, education, guardianship, custody and control of 
the said minor children and providing for the future sup¬ 
port and maintenance of the defendant herein, made and 
entered into by the parties hereto on the 20th day of De¬ 
cember, 1923, said agreement being attached to defendant’s 
Amended Answer and Cross-Complaint herein and marked 
Exhibit X, be and the same is hereby ratified, confirmed and 
approved. 

Done in Open Court this 22nd day of December, 1923. 

FRANK T. DUNN, 

District Judge. 

Certificate of Clerk. 

State of Nevada, 

County of Nye, $s: 

I, L. E. Glass, County Clerk of Nye County, State of 
Nevada, and Ex-Officio Clerk of the District Court 

113 of the Fifth Judicial District of the State of Nevada, 
in and for the County of Nye, do hereby certify the 
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foregoing and annexed to be a true and correct copy of 
Decree of Divorce, with endorsement, in ca^e of John 
Munro Longyear, Jr., plaintiff, vs. Elizabethj Longyear, 
defendant, as the same appears on file and of record in my 
office at Tonopah, County and State aforesaid. 

Attest my hand and seal of said Court, thi^ 22 day of 
December, A. D. 1923. 

[seal.] L. E. GLASS, 

Clerk j, 

By LOWELL DANIELS, 

Deputy. 

114 Exhibit VII. 

I 

Agreement, made this 29th day of December, li925, by and 
between John M. Longyear, Jr., one of the j children of 
John M. Longyear, deceased; Wanda Bad Longyear, 
the present wife of John M. Longyear, Jr.; Elizabeth B. 
Longyear, former wife of John M. Longyearj, Jr., in her 
individual capacity and in her capacity as general 
guardian of John M. Longyear III and Marion Longyear, 
children of John M. Longyear, Jr. and Elizabeth B. 
Longyear; Clarence B. Randall as Guardiain ad Litem 
for said John M. Longyear III and Marioii Longyear; 

-as Guardian ad Litem for unborn issue of John M. 

Longyear III and Marion Longyear, and fpr any wife 
or husband of John M. Longyear, III or Mhrion Long¬ 
year ;-as Guardian ad Litem for unborij children of 

John M. Longyear, Jr. and their husbandsj, wives and 

issue;-as Guardian ad Litem for all pelrsons, other 

than minors, who may have no legal capacity to act in 
person, who have no guardian and who n|ay have or 
claim an interest in so much of the estate of said John 
M. Longyear, deceased, as will be affected by this agree¬ 
ment if consummated; and James E. Sherman, Alton T. 
Roberts, J. M. Richardson Lyeth, Carroll Paul and 
Frederick P. Burrall, as Executors and Trustees under 
the Will of John M. Longyear, deceased, hereinafter 
sometimes referred to as “The Executors anql Trustees”; 
-as Guardian ad Litem for-. 

Whereas: John M. Longyear died a resident of the 
County of Marquette, State of Michigan!, on the 28th 
day of May, 1922, leaving a Last Will and Testa¬ 
ment which was duly admitted to probate in the 
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Probate Court for the County of Marquette, State of 
Michigan, of which a full and complete copy is attached as 
Exhibit “I” to the bill of complaint in the cause referred 
to in recital paragraph nine (IX) hereof, and by reference 
thereto made a part hereof with like effect as though the 
original were set out in full herein. 

II. Letters testamentary and Letters of trusteeship have 
heretofore been issued by said Probate Court to James E. 
Sherman, Alton T. Roberts, J. M. Richardson Lyeth, Carroll 
Paul and Frederick P. Burrall, as Executors and Trustees 
under said Will of John M. Longyear, deceased, and said 
Executor^ and Trustees are now duly qualified and acting as 
such Executors and Trustees under said Will of John M. 
Longyear, deceased. 

III. Said John M. Longyear left him surviving as his only 
heirs and next of kin his widow, Mary B. Longyear and all 
of the children named in the 15th paragraph of Article 
Ninth of said Will, viz.: Judith Longyear Lyeth, Abby B. 
Roberts, Helen Longyear Paul, John M. Longyear, Jr. and 
Robert D. Longyear. 

IV. Said John M. Longyear, Jr., son of said John M. 
Longyear, deceased, was at the time of the death of said 
John M. Longyear the husband of Elizabeth B. Longyear, 
and said John M. Longyear, Jr., and Elizabeth B. Longyear 
were not at that time, nor for some time before, nor at any 
time since, living together as husband and wife on loving 
terms, as such phrase is used in the will of John M. Long¬ 
year, deceased. On or about the 22nd day of December, 
1923, a decree of divorce was duly made and entered in 
the Fifth Judicial District Court of the State of Nevada 
in and for the County of Nye, at the suit of Elizabeth B. 

Longyear, in a proceeding wherein the said John M. 
116 Longyear, Jr. was plaintiff and cross-defendant, and 

said Elizabeth B. Longyear was defendant and cross¬ 
plaintiff, dissolving the bonds of matrimony between said 
John M. Longyear, Jr. and said Elizabeth B. Longyear. 
After said decree of divorce was duly made and entered, 
and on or about the 22nd day of December, 1923, said John 
M. Longyear, Jr. married Wanda Rae Longyear. 

V. John M. Longyear, III, born the 30th day of July, 
1914, and Marion Longyear, born the 17th day of October, 
1921, are the children of John M. Longyear, Jr. and Eliza¬ 
beth B. Longyear, and are both infants and were both living 
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at the time of the death of John M. Longyear. They are the 
only children of John M. Longyear, Jr. 

VI. At the time of the death of John M. Longyear, his 
daughter, Abby B. was the wife of Alton T. Roberts; his 
daughter Helen was the wife of Carroll Papl; his son 
Robert D. was the husband of Isabel Rudston Longyear; his 
son, John M. Jr. was the husband of Elizabeth B. Long¬ 
year, and his daughter Judith was the wife of J. M. Rich¬ 
ardson Lyeth. On or about the 24th day of Junb, 1922, the 
said Judith Longyear Lyeth, now deceased' Abby B. 
Roberts, Helen Longyear Paul, John M. Longyear, Jr., 
Elizabeth B. Longyear, Alton T. Roberts, Ca|rroll Paul, 
J. M. Richardson Lyeth, Robert D. Longyear, Isabel Rud¬ 
ston Longyear and Mary B. Longyear executed an agree¬ 
ment bearing date the 24th day of June, 1922, of which a 
full and complete copy is attached hereto, marked Exhibit 
“A,” and by reference made a part hereof with like effect 
as though the original were set out in full hereip. 

VII. On or about November 1, 1922 John M. Longyear, 
Jr. executed and delivered an instrument, hereinafter some¬ 
times referred to as the Mexican Assignment, of which a 
full and complete copy is attached as Exhibit ^11” to the 

bill of complaint in the cause referred jo in recital 
117 paragraph nine (IX) hereof, and by reference 
thereto made a part hereof with like effect as though 
the original were set out in full herein. 

VIII. On or about the 20th day of December, 1923 said 
John M. Longyear, Jr. executed and delivered an instru¬ 
ment, hereinafter sometimes referred to as the Nevada As¬ 
signment, of which a full and complete copy is attached as 
Exhibit “IV” to the bill of complaint in the cajise referred 
to in recital paragraph nine (IX) hereof, and by reference 
thereto made a part hereof with like effect a^ though the 
original were set out in full herein. 

IX. On or about the 7th day of July, 1924 a bill of com¬ 
plaint was filed in the Circuit Court of the County of Mar¬ 
quette in Chancery in a proceeding numbered to-wit: 
#10528, wherein said Elizabeth B. Longyear quid John M. 
Longyear, III and Marion Longyear, Minors, j)y Elizabeth 
B. Longyear, Guardian of their estates, were plaintiffs, and 
James E. Sherman, Alton T. Roberts, J. M.l Richardson 
Lyeth, Carroll Paul and Frederick P. Burra^, Executors 
and Trustees under the Will of John M. Longyear, deceased, 
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and said John M. Longyear, Jr. and Wanda Rae Longyear, 
were defendants. Answers in said proceeding were duly 
filed by all of the parties named as defendants therein. The 
issues of fact and law raised by the pleadings in said pro¬ 
ceeding were duly tried and argued in said court on or 
about the 15th and 16th of September, 1924, but no decision 
has been rendered by said court, and said proceeding is now 
pending. In said proceeding a controversy has arisen be¬ 
tween the parties concerning the validity of said Mexican 
and Nevada Assignments, and also a controversy concern¬ 
ing the validity of the trust created by Article Ninth of said 
Will, owing to the contention of certain parties that by rea¬ 
son of paragraph (27) of said Article the said trust is void 
as being in conflict with the rule of law known as the 
118 rule against perpetuities and with the statute of the 
State of Michigan, forbidding restraints on alienation. 
All of the said pleadings and proceedings had in the said 
cause are by reference hereto made a part hereof with like 
effect as though they were set out in full herein. 

X. Pending the determination by the court of the questions 
involved in said cause, the Executors and Trustees have 
from time to time in the course of their administration of 
the said estate of John M. Longyear, deceased, and as they 
made the distributions provided for in the said Will, de¬ 
posited in a special account in the Union National Bank of 
Marquette, Michigan, in the name of 4 4 John M. Longyear, 
Jr. or one-half for Elizabeath B. Longyear, individually 
and one-half as Guardian for John M. Longyear, III and 
Marion Longyear, as their interests may appear,’’ the sums 
provided for in the said Nevada Assignment, which said 
sums amount at the date of this agreement to a total of 
fifty-seven thousand two hundred fifty and no/100 dollars 
and no cents ($57,250.00), with interest. 

XI. Clarence B. Randall was on the 7th day of December, 
1925 appointed by the court in said cause above referred to 
in recital paragraph nine (IX) Guardian ad Litem of John 
M. Longyear, III and Marion Longyear. 

XII. On or about the 22nd day of December, 1924, a bill 
of complaint was duly filed in the Circuit Court for the 
County of Marquette, in Chancery, by James E. Sherman, 
Alton T. Roberts, J. M. Richardson Lyeth, Carroll Paul and 
Frederick P. Burrall, as Executors and Trustees under the 
Will-of John M. Longyear, deceased, against Abby B. Rob- 


93 


l 
i 

| 

J. M. LONGYEAR, JR., VS. G. T. HELVERING, E^C. 

erts and others, defendants, to which cause and all of the 
pleadings and proceedings therein reference is hereto made 
with like effect as though they were set out in full herein; 
and in said cause a petition was filed on the ^th day of 
July, 1925 asking for the approval of a certain Agreement 
dated the 5th day of June, 1925 between tlhe parties 
119 thereto for the settlement of the controversies in said 
cause, which settlement has not been approved by 
order of court. 

XIII. The parties hereto desire that their respective 
rights and interests in the estate of John M. Longyear, 
deceased, whether arising under his said Will or by intes¬ 
tacy, and their rights and interests under the instruments 
referred to above in recital paragraphs six (Vi), seven 
(VII) and eight (VIII) hereof, and in the causje referred 
to above in recital paragraph nine (IX) shall lie compro¬ 
mised and settled as herein provided, with the approval 
of the Circuit Court for the County of Marquettd and State 
of Michigan, under the general jurisdiction of Said court, 
supplemented so far as may be necessary by the powers 
given to said court by the provisions of Act No. 249 of the 
Public Acts of Michigan for the year 1921. And this agree¬ 
ment having been submitted to said Court in Chancery by 
virtue of its general jurisdiction and in accordance with 
the provisions of said Act, and the court having £ound that 
the effect of this agreement upon the estate and interest of 
each person and interest represented herein by ihe Execu¬ 
tors and Trustees, or by Guardian or Guardian ad Litem, 
is just and reasonable, and having authorized tlie entering 
into and execution hereof by each such Executor and Trus¬ 
tee and Guardian and Guardian ad Litem : 

Now this agreement witnesseth: 

First: Elizabeth B. Longyear for herself, her heirs, ex¬ 
ecutors, administrators and assigns in lieu of any and all 
rights that she may have or claim to have und^r the Will 
of John M. Longyear, deceased, and under the instruments 
referred to above in recital paragraphs six (yi), seven 
(VII) and eight (VIII) hereof, agrees to accent the note 
and security and the payments to her hereinafter provided 
for, and in consideration thereof does release apd forever 
discharge any and all persons and interests frofn any and 
all her rights under or by virtue of the said in¬ 
struments. 
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120 Immediately upon the approval of this agreement 
bv the court and its execution bv the Executors 

9* * 

and Trustees and by the proper Guardians and Guardians 
ad Litem , said Elizabeth B. Longyear shall receive the note 
and payments hereinafter mentioned, viz.: 

(a) The sum of Twelve Thousand Five Hundred Dollars 
($12,500) to be paid to her by the Executors and Trustees 
out of the fund now held bv them and described in recital 
paragraph ten (X) above. 

(b) A sum equal to interest at the rate of six per cent 
(6%) per annum upon One Hundred Fifty Thousand Dol¬ 
lars ($150,000) from the first day of July, 1925 to the ef¬ 
fective date of this agreement by the said court, which said 
sum is to be paid by the Executors and Trustees out of 
said fund now held by them, and described in recital para¬ 
graph ten (X) above. 

(c) A note for One Hundred Fifty Thousand Dollars 
($150,000) signed by John M. Longyear, Jr., bearing date 
the effective date of this agreement by the said Circuit 
Court, payable on or before the first day of January, 1945, 
and bearing interest at the rate of six per cent (6%) per 
annum on all unpaid balances. 

The said note on its face shall by reference make this 
agreement a part thereof. 

Said note shall be secured by the interests hereinafter 
described in the estate of John M. Longyear, deceased. 

The holder of said note may from time to time extend or 
renew the same for any balance due thereon without losing 
the benefit of said security. 

In case the trust provided for in Article Ninth of the 
Will of John M. Longyear, deceased, or any substantial 
part thereof, shall be held void by court decision, then the 
date of maturity of the said note above provided for shall 
be advanced to a date one year from the date when 

121 such decision becomes final; and from the date when 
such decision becomes final all interest on said note 

shall be payable semi-annually. 

Second: The phrase “The family share” of John M. 
Longyear, Jr., wherever used in this agreement, shall in¬ 
clude all of the interests of John M. Longyear, Jr. and of 
his estate, and of his widow, children, born and unborn, 
and other issue, and of the husband or wife of any child of 
John M. Longyear, Jr., in the portion of the estate of John 
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M. Longyear, deceased, undistributed at the effective date 
of this agreement, whether arising by intestacy or under 
the Will of John M. Longyear, deceased, or under the in¬ 
strument referred to herein as Exhibit “A”, including any 
such interests which John M. Longyear, Jr., miy take by 
reason of the death of Mary B. Longyear, or the death of 
any of his brothers or sisters or their issue; but not includ¬ 
ing any such interests which the children or othfer issue of 
John M. Longyear, Jr., or their husbands or \yives, may 
take by reason of the death of Mary B. Longyeai* or of any 
of the brothers or sisters of John M. Longyear, Jr., or 
their issue. 

Third: All parties hereto and all parties in interest rep¬ 
resented herein, agree with Elizabeth B. Longyear, her 
heirs, executors, administrators and assigns, (that there 
shall stand as security for the said note, a one-fourth part 
or portion of the family share of John M. Longyear, Jr., in 
the estate of John M. Longyear, deecased; and all distribu¬ 
tions from said one-fourth part from and aftef the effec¬ 
tive date of this agreement, and until the full payjment of the 
principal and interest of said note, shall be nfade to the 
holder of said note and be applied, first, to the toayment of 
any accrued interest thereon, and then to or toward the 
payment of any balance of said indebtednes^; it being 
understood and agreed that from and after the death of 
John M. Longyear, Jr. all distributions on account 
122 of said one-fourth part by the Executors and Trus¬ 
tees shall be made from the family share of John M. 
Longyear, Jr., excepting the one-fourth portion of said 
family share herein in paragraphs Fifth and| Sixth dis¬ 
posed of. 

Fourth: In the event that any distributions oif account of 
such security for said note shall be made by th^ Executors 
and Trustees in property other than cash (excepting the 
stock or securities of any corporation formed as provided 
in paragraph eighteenth hereof), they shall notify the holder 
of said note and the person or persons entitled tj) said prop¬ 
erty or any interest therein but for the existence of the lien 
of said note, who are hereinafter sometimes referred to as 
the distributees, at least ten days in advance of j each distri¬ 
bution, specifying the property to be distributed, the date of 
distribution and the value of the said property or interest 
as determined by said Executors and Trustees, acting by 
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majority, as of the date of the declaration of intention so to 
distribute. Thereupon any such distributee shall have the 
right, to the extent of his share in said distribution, to pay 
to said Executors and Trustees in cash, on or before thirty 
days after such distribution date, the value of such prop¬ 
erty or interest, as so determined. Any cash so paid to the 
Executors and Trustees shall be forthwith paid over by them 
to the holder of said note, to apply upon said note as afore¬ 
said, and the property or interest so paid for shall be dis¬ 
tributed to the distributee making such payment. In the 
event of the failure of any such distributee to pay cash for 
said property or interest, as aforesaid, the holder of said 
note shall have the right to elect, by notice to the Execu¬ 
tors and Trustees within ten days thereafter, whether to 
receive said property or interest at the value so determined, 
to apply on said note, or to refuse to accept said property 
or interest to apply on said note; and failure so to elect 
within ten days shall be treated as a refusal to accept said 
property or interest to apply on said note. In the event 
of such refusal by the holder of said note said prop- 
123 erty shall, except as hereinafter stated, be distributed 
to the said distributees and the remaining security 
for said note shall stand unaffected. 

Any notice herein directed or permitted to be given to 
any distributee who is a minor or otherwise incompetent to 
act may be given to any person legally appointed to repre¬ 
sent such distributee, and if there be no such person then 
such notice may be dispensed with. 

Fifth: A one-eighth part or portion of said family share 
of John 1 M. Longyear, Jr. shall be disposed of and distrib¬ 
uted as follows: 

To the Trustees hereinafter appointed of the Trust pri¬ 
marily for the benefit of John M. Longyear, III, except as 
to distributions from said one-eighth part made after the 
termination of the said Trust; and as to distributions from 
the said one-eighth part made after the termination of said 
Trust, to the persons and in the manner hereinafter set 
forth. 

During the continuance of said trust, all of the distribu¬ 
tions on account of said one-eighth part shall be made to 
Elizabeth B. Longyear and Frederick P. Burrall, both of 
Marquette, as trustees, who shall hold the trust property in 
trust to invest and reinvest the same and receive the income 
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thereof, and from the net income thereof (together with such 
sums, if any, as may be necessary from the principal of said 
trust) to pay over to the guardian of the person d)f John M. 
Longyear, III, until he shall reach the age of twenty-one 
(21) years, such sums as said Trustees shall d^em neces¬ 
sary, but never less than the sum of $3,000 in or for any one 
year, for the suitable education, support and maintenance of 
said John M. Longyear, III, from the first day of June, 
1924, and toward the maintenance of the home provided for 
him; and to retain any balance of the net income of said 
trust and add it to the capital of the trus^, to be in- 
124 vested and reinvested and treated in every respect 
as though it were a part of the original capital of 
said trust; and after said John M. Longyear, III, 
shall have reached the age of twenty-one (21) years, to 
pay over the net income of the said trust property with the 
exception hereinafter provided, to said John M. Longyear, 
III, until he shall reach the age of twenty-five (25) years; 
provided, however, that after said John M. Loijgyear, III, 
shall have reached the age of twenty-one (2lj) years so 
much of the net income as shall not be needed fo|r his main¬ 
tenance, support and education may, in the discretion of the 
Trustees, be retained by them and added to the capital of the 
trust; and provided further that at any time oij from time 
to time after said John M. Longyear III shall hgve reached 
the age of twenty-one (21) years, said Trustees may in 
their discretion pay over to him the whole or any part of 
any income of the trust property which may halve been ac¬ 
cumulated before or after his reaching the age of twenty- 
one (21) years, and any and all securities in which any such 
trust income may have been invested. 

The trust herein created shall terminate wheik said John 
M. Longyear, III, shall reach the age of 25 yeats; or upon 
his death, if he sooner dies; or upon the death j of the sur¬ 
vivor of his sister, Marion Longyear, and his grgnd-mother, 
Mary B. Longyear; whichever of said three events shall 
first occur. 

Upon the termination of said trust, the capital of said 
trust together with any additions thereto as aforesaid then 
held by the said trustees, shall be assigned, transferred and 
set over to said John M. Longyear, III, if he be living; and 
if he be dead then one-third to his widow, him surviving and 

7—6277a 
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the remainder, or the whole if he shall leave no widow, in 
equal shares to his issue him surviving; and in default of 
such issue, to his sister, Marion Longyear, if she shall be 
living; and if she be dead, then to her issue then 

125 living; and in default of such issue, to John M. Long¬ 
year, Jr.; and if he be not then living, to his issue 

then living; and in default of such issue to the issue of 
John M. Longyear, deceased, then living. 

From and after the termination of said trust each distri¬ 
bution by the Executors and Trustees of the estate of John 
M. Longyear, deceased, thereafter made from the one- 
eighth part of the said family share of John M. Longyear, 
Jr., herein referred to, shall be made to John M. Longyear, 
III, if he be living at the time of such distribution; and, if 
not, then one-third to his widow, if at the time of such dis¬ 
tribution she shall be living and shall not have remarried, 
and the remainder, or the whole if there be no such widow 
then living, in equal shares to his issue then living; and in 
default of such issue, to his sister, Marion Longyear, if she 
be then living; and, if not, then to her issue then living; 
and in default of such issue, then to John M. Longyear, Jr., 
if he be then living; and, if not, to his issue then living. 

Sixth: A one-eighth part or portion of said family share 
of John M. Longyear, Jr., shall be disposed of and dis¬ 
tributed as follows: 

To the Trustees hereinafter appointed of the Trust pri¬ 
marily for the benefit of Marion Longyear, except as to dis¬ 
tributions from said one-eighth part made after the termi¬ 
nation of the said Trust; and as to distributions from the 

i ' 

said one-eighth part made after the termination of said 
Trust, to the persons and in the manner hereinafter set 
forth. 

During the continuance of said trust, all of the distribu¬ 
tions on account of the said one-eighth part shall be made 
to Elizabeth B. Longyear and Frederick P. Burrall, both of 
Marquette, as trustees, who shall hold the trust property in 
trust to invest and reinvest the same and receive the income 
thereof, and from the net income thereof (together with such 
sums, if any, as may be necessary from the principal of said 
trust, to pay over to the guardian of the person of 

126 Marion Longyear, until she shall reach the age of 
twenty-one (21) years, such sums as said Trustees 

shall deem necessary but never less than the sum of $3,000 
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in or for any one year, for the suitable education, support 
and maintenance of said Marion Longyear, frotn the first 
day of June, 1924, and toward the maintenance of the home 
provided for her; and to retain any balance pf the net 
income of said trust and add it to the capital of the trust, 
to be invested and reinvested and treated in ev^ry respect 
as though it were a part of the original capital of said 
trust; and after said Marion Longyear shall haye reached 
the age of twenty-one (21) years, to pay ovbr the net 
income of the said trust property with the exception here¬ 
inafter provided, to said Marion Longyear, until she shall 
reach the age of twenty-five (25) years; provided, however, 
that after said Marion Longyear, shall have ijeached the 
age of twenty-one (21) years, so much of the pet income 
as shall not be needed for her maintenance, shpport and 
education may, in the discretion of the Trustees, be re¬ 
tained by them and added to the capital of the j said trust; 
and provided further that at any time or frpm time to 
time after said Marion Longyear shall have Reached the 
age of twenty-one (21) years, said Trustees njay in their 
discretion pay over to her the whole or any part of any 
income of the trust property which may have bben accumu¬ 
lated before or after her reaching the age of twenty-one 
(21) years, and any and all securities in which any such 
trust income may have been invested. 

The trust herein created shall terminate Iwhen said 
Marion Longyear shall reach the age of twenty-five (25) 
years; or upon her death, if she sooner dies. 

Upon the termination of said trust the capital of said 
trust together with any additions thereto as afpresaid then 
held by the said trustees, shall be assigned, tranbferred and 
set over to said Marion Longyear, if she be lining; and if 
she be dead then one-third to her husband her surviving, 
and the remainder, or the whole if she shall leave 
127 no husband, in equal shai es to her issue hep surviving; 

and in default of such issue, to her brother, John M. 
Longyear, III, if he be living; and if he be dpad, then to 
his issue then living; and in default of such isbue, to John 
M. Longyear, Jr.; and if he be not then living,|to his issue 
then living; and in default of such issue to the i^sue of John 
M. Longyear, deceased, then living. 

From and after the termination of said trubt each dis¬ 
tribution by the Executors and Trustees of the estate of 
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John M. Longyear, deceased, thereafter made from the 
one-eighth part of the said family share of John M. Long¬ 
year, Jr., herein in this paragraph sixth referred to, shall 
be made to Marion Longyear, if she be living at the time of 
such distribution; and, if not, then one-third to her hus¬ 
band, if at the time of such distribution he shall be living 
and shall not have remarried, and the remainder, or the 
whole if there be no such husband then living, in equal 
shares to her issue then living; and in default of such 
issue, to her brother, John M. Longyear, III, if he be then 
living; and if not, then to his issue then living; and in 
default of such issue, then to John M. Longyear, Jr., if he 
be then living; and, if not, to his issue then living. 

Seventh: A one-fourth part or portion of said family 
share of John M. Longyear, Jr., shall be disposed of and 
distributed as follows: 

(a) Subject to the lien provisions contained in para¬ 
graph Third hereof, all distributions during the lifetime 
of John M. Longyear, Jr., from said one-fourth part shall 
be made to John M. Longyear, Jr. 

(b) Subject to the lien provisions contained in para¬ 
graph Third hereof, all distributions from said one-fourth 
part made after the death of John M. Longyear Jr., shall 
be distributed to the children of John M. Longyear, Jr., 

• other than John M. Longyear, III, and Marion Long- 
128 year, surviving at the time of any such distribution, 
and to the issue then surviving of any deceased child 
of John M. Longyear, Jr., other than John M. Longyear, 
III, and Marion Longyear, and in the event that there shall 
be no such children or issue surviving at the time of any 
such distribution, then all further distributions from said 
one-fourth part shall be made as John M. Longyear, Jr., 
shall by his Last Will and Testament direct and appoint, 
and in default of such appointment to the issue of John 
M. Longyear, deceased, surviving at the time of each dis¬ 
tribution. Provided, however, that in case of the death of 
any child of John M. Longyear, Jr., who would have been 
entitled to share under this paragraph Seventh, leaving a 
husband or widow him or her surviving, one-half of the 
share of said deceased child in all distributions thereafter 
made while such husband or widow shall survive and re¬ 
main unmarried, shall be made to such husband or widow, 
and the remainder shall be distributed as above provided. 
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(c) In the event that the trust provided for tin Article 
Ninth of the Will of John M. Longyear, deceased, or any 
substantial part thereof, shall by court decision be held 
void, then as soon as practicable after such decision be¬ 
comes final said John M. Longyear, Jr. shall set! aside and 
convey and transfer to a corporate Trust Company duly 
organized and qualified to act as Trustee hereupader to be 
held on the trusts hereinafter set forth one-four:h in value 
of his family share in all property passing byi reason of 
the complete or partial intestacy of John M. Lohgyear, de¬ 
ceased, exclusive, however, of any property distributed 
from the estate of said John M. Longyear, deceased, prior 
to the time when the aforementioned decision becjomes final, 
and after deducting from said family share ajsum equal 
to the balance then unpaid on the note described in para¬ 
graph First hereof. 

The said trust fund shall be held by said Trustees upon 
the following trusts : 

129 During the continuance of the said trust, the said 
Trustee shall collect and receive all inconje from the 
said trust estate, and pay over the said income f;o John M. 
Longyear, Jr. so long as he shall live. 

On the death of John M. Longyear, Jr. the said trust 
shall terminate and the said trust property spall be as¬ 
signed, transferred and paid over equally, shar^ and share 
alike, to the issue of John M. Longyear, Jr. hint surviving 
(other than his children by Elizabeth B. Longygar, that is 
to say, John M. Longyear, III and Marion Lopgyear and 
their issue). In the event of the death of Johja M. Long¬ 
year, Jr. without leaving such issue him surviving, the 
capital of said trust fund shall be assigned, transferred 
and paid over as he shall by his Last Will andj Testament 
direct and appoint, and in default of such appointment shall 
be assigned, transferred and paid over to the issue him 
surviving of John M. Longyear, deceased. 

Eighth. The one-half part or portion of said family share 
of John M. Longyear, Jr. not disposed of in paragraphs 
Fifth, Sixth and Seventh hereof, shall be disposed of and 
distributed as follows: 

(a) All distributions from said one-half part,' during the 
lifetime of John M. Longyear, Jr., shall be made to John M. 
Longyear, Jr. 

(b) Subject to the lien provisions of paragraph Third 
hereof all distributions from said one-half part, made 
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after the death of John M. Longyear, Jr., shall be made to 
the widow of said John M. Longyear, Jr., if any him sur¬ 
vive, so long as she shall live and remain unmarried; and 
from and after the death or remarriage of such widow, and 
if there shall be no such widow, then from and after the 
death of John M. Longyear, Jr. each distribution from 
said one-half part shall be made to the children of John 
M. Longyear, Jr. surviving at the time of any such 

130 distribution, and to the issue then surviving of any 
deceased child of John M. Longyear, Jr. Provided, 

however, that in case of the death of anv child of John M. 
Longyear, Jr., who would have been entitled to share 
under this paragraph Eighth, leaving a husband or wido\v 
him or her surviving, one-half of the share of such deceased 
child in all distributions thereafter made, w'hile such hus¬ 
band or widow' shall survive and remain unmarried shall be 
made to such husband or v'idow, and the remainder shall 
be distributed as above provided. 

Ninth: All issue taking any interest under the terms of 
this agreement shall take according to the rule per stirpes 
and not per capita, so that the issue of any decedent shall 
take in equal shares among them, only the share which the 
parent v'ould have taken if living. 

Tenth: The fund held bv the Executors and Trustees in 

•/ 

the special account above referred to in Recital paragraph 
ten (X) hereof, and any additions thereto, shall be distrib¬ 
uted by the Executors and Trustees immediately after the 
effective date of this agreement as follow's: 

(a) Out of one-half of said fund the said Executors 
and Trustees shall pay the sum of Eighteen Thousand 
Seven Hundred and Fifty Dollars ($18,750) to the holder 
of the aforementioned note for One Hundred Fifty Thou¬ 
sand Dollars ($150,000) specified above in paragraph First, 
to be applied on the indebtedness evidenced by said note; 
and the balance of said one-half shall be paid in equal 
shares to Elizabeth B. Longyear and Frederick P. Burrall 
as Trustees for John M. Longyear, III, under the trust 
provided for above in paragraph Fifth hereof, and to Eliza¬ 
beth B. Longyear and Frederick P. Burrall as Trustees 
for Marion Longyear under the trust provided for above 
in paragraph Sixth hereof. 

(b) Out of the second one-half of the said fund 

131 said Executors and Trustees shall pay to Elizaleth 
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B. Longyear the sum of Twelve Thousand Five Hun¬ 
dred Dollars ($12,500), specified in subparagraph (a) of 
paragraph First of this agreement, and the interest re¬ 
ferred to in sub-paragraph (b) of paragraph First of this 
agreement. And the balance of such second- one-half shall 
be paid to the holder of the aforementioned nqte for One 
Hundred Fifty Thousand Dollars ($150,000), tojbe applied 
upon the indebtedness evidenced by said note. 

Eleventh: The rights and interests given by jthis agree¬ 
ment to Elizabeth B. Longyear, John M. Longyear, III and 
Marion Longyear and their issue represented herein, are 
in lieu of all rights under the instruments above ireferred to 
as the Nevada, assignment and the Mexican Assignment, 
which rights are hereby released. 

Twelfth: In case any of the trustees of the trust primarily 
for John M. Longyear, III, or of the trust primarily for 
Marion Longyear hereby created, shall die of resign or 
become for any reason incapable of performing the duties 
of such trust, any vacancy thus caused shall be filled by a 
trustee appointed by the Judge of the Circuit C<jmrt for the 
County of Marquette and State of Michigan, upon the nomi¬ 
nation within thirty (30) days of Elizabeth B. liongyear, if 
she be living; and should she be dead or should she fail to 
make such nomination within thirty (30) days After receiv¬ 
ing notice of such vacancy then upon the nomination of 
John M. Longyear, Jr. or the aforementioned qxecutors or 
trustees, or any other party in interest hereto^ and every 
such successor in trust shall give bond in such amount as 
said Circuit Judge shall determine. Until sqch vacancy 
shall be filled the remaining or surviving truste^ shall have 
and exercise the same powers, discretionary and otherwise, 
as are hereinafter given to said trustees hereinbefore 
named, and in case a new trustee is appointed such new 
trustee shall have and exercise together with the re- 
132 maining or surviving trustee all the said powers, 
discretionary and otherwise. 

Thirteen: The Trustees of each of the Trusty under this 
instrument are hereby authorized and empowered to let or 
lease any real estate which shall at any time fbrai part of 
the trust estate held by such trustees for suclj periods as 
they may deem expedient, although the same may exceed 
the probable duration of the trust, and upon such terms 
and conditions as they shall in their uncontrolled discretion 
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think best and to insert in any such lease any and all such 
covenants for renewals and other covenants and such pro¬ 
visions in respect to the removal of or payment to lessees 
for improvements upon the lands demised as to such trus¬ 
tees shall seem best, and may sell and convey at public 
or private sale for cash or upon credit, or partly for cash 
and partly upon credit and upon such terms and conditions 
as they shall deem proper and may exchange for other 
property on such terms and conditions in all respects as 
they shall deem best any and all property, real or personal, 
which shall at any time form part of the trust estate held 
by such trustees, and may make, execute and deliver any 
and all deeds, leases or other instruments necessary or 
proper to carry into effect any letting, leasing, sale or ex¬ 
change by them made. No purchaser at any sale made by 
them shall be bound to inquire into the expediency, pro¬ 
priety or validity of any such sale or to see to or be liable 
for the application of the purchase moneys arising there¬ 
from. 

Said trustees may further keep the buildings and im¬ 
provements upon any land, which shall form part of the 
trust estate, in good repair and insured against loss and 
damage by fire or other cause and pay out of the income of 
the trust estate the cost of such repairs and insurance and 
also pay out of such income all taxes and assessments and 
charges of every kind assessed or imposed or law- 
133 fully charged upon or against or in respect of any 
such real estate, and in case of loss or damage to 
any such buildings or improvements by fire or other cause, 
said trustees may restore the same and pay the cost thereof 
either with moneys received from the insurance on the 
property destroyed or damaged or with any other moneys 
belonging 1 to the capital of such trust estate. 

Said Trustees may also, whenever they shall think it best 
so to do, improve in their discretion any land belonging to 
the trust estate by the erection of buildings or other per¬ 
manent improvements thereon and pay the cost of such 
buildings and improvements out of any part of the capital 
or accumulated income of the trust estate and they are 
hereby authorized and empowered to borrow money upon 
the security of property belonging to the trust for the pur¬ 
pose of improving any land which they shall hold or ac¬ 
quire as trustees thereof and to that end may mortgage 
any land belonging to the trust and pay the cost of the im- 
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provement thereof out of the money so borrowed and they 
may also in their discretion pay out of any phrt of the 
capital of the trust estate any and all assessments for 
public improvements which may at any time b^ imposed 
upon any real estate forming part of the capital of the 
trust estate. 

Said Trustees may also retain in their discretion as in¬ 
vestments of the trust estate for so long as they shall think 
fit any stocks, bonds or other securities or other personal 
property retained, received or purchased by them although 
the same may not be of such character as is permitted for 
investments by trustees by the general rules o|f law and 
although the same may not be producing incomd, and they 
are further authorized and empowered to invent and re¬ 
invest any moneys belonging to any trust not only in such 
securities as may be permitted for investments by trustees 
by the general rules of law but also in such other securities 
and investments, real and personal, wherever Situated as 
they in their absolute discretion shall defem proper 
134 whether or not the same be of the class orj kind com¬ 
monly regarded by law as proper investments for 
trust funds and they may at any time in their discretion 
change investments in real estate into personal estate and 
investments in personal estate into real estate, and no trus¬ 
tee of any trust estate hereby created shall be liable for 
any loss arising from depreciation or shrinkage in the 
value of any security or property herein authorized to be 
held or acquired as an investment of any such trust estate. 

Said Trustees may also make and carry out ajny and all 
such arrangements for the improvement or development of 
mining or other property held by them or for t|he realiza¬ 
tion in any manner of the value thereof as they may deem 
expedient and may expend out of the capital o£ the trust 
estate such amounts as may in their judgment be necessary 
for the carrying out of such arrangements. They may also 
in their discretion sell, assign and transfer any property 
held by them to any corporation or corporations land accept 
and receive the stock or other securities of suc^i corpora¬ 
tion or corporations in exchange therefor. 

Said Trustees are further authorized and empowered in 
their discretion to vote in person or by proxy upon all 
stocks held by them; to unite with other owners of similar 
property in carrying out any plan for the reorganization 
of any corporation or company whose securities form a 
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portion of the trust estate; to exchange the securities of 
any corporation or company for others issued by the same 
or by any other corporation or company upon such terms 
as the said trustees shall deem proper ; to assent to the 
consolidation or merger of any corporation or company 
whose securities are held by them with any other corpora¬ 
tion or company, to the lease by such corporation or com¬ 
pany of its property or any portion thereof to any other 
corporation or company or to the lease by any other cor¬ 
poration or company of its property or any portion 
135 thereof to such corporation or company, and upon 
any such consolidation, merger, lease or similar ar¬ 
rangement to exchange the securities held by them for other 
securities issued in connection with such arrangement; to 
pay from the capital of the trust estate all such assess¬ 
ments, expenses and sums of money as they may deem ex¬ 
pedient for the protection of their interests as holders of 
the stocks, bonds or other securities of any corporation or 
company and generally to exercise in respect to all securi¬ 
ties held by them all the same rights and powers as are or 
may be lawfully exercised by persons owning similar prop¬ 
erty in their own right. In the case of securities received 
or purchased at a premium, the said trustees shall not be 
required to set up or maintain any sinking fund to retire 
or absorb such premium but the whole income of all such 
securities shall be deemed income applicable to the use of 
the beneficiary. 

If upon the termination of any trust hereby created 
more than one person shall be entitled in distribution to 
share in the capital of the trust estate, said Trustees may 
make partition and division of the real and personal prop¬ 
erty winch shall then constitute such capital between or 
among the persons entitled to share therein and to make, 
execute and deliver all deeds and other instruments in the 
judgment of such trustees necessary or proper to carry 
any such partition and division into effect and if for the 
purpose of such partition and division and the proper dis¬ 
tribution of the capital of the said trust estate, it shall in 
the judgment of such trustees be necessary or advanta¬ 
geous to sell any real estate which forms part of the cap¬ 
ital of the said trust estate, said trustees are authorized 
to sell any such real estate and to make, execute and de¬ 
liver any and all deeds and other instruments necessary 
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or proper to carry any such sale into effect; apd the val¬ 
uation by such trustees of any property belonging to the 
capital of the said trust estate for the purposes of 

136 such partition and division shall be binding and 
conclusive upon all persons interested therein. 

The said Trustees are further expressly authorized in 
their discretion to consent to and perform all sgch acts as 
may be necessary to effect a dissolution or reorganization 
of any corporation the stock in which they may hold; and 
to consent to or ratify any and all actions of the Executors 
and Trustees of the estate of John M. Longyeaij, deceased, 
in the administration of said estate or of the trujsts created 
bv the will of said decedent. 

j i 

Fourteenth: Anything to the contrary hereiii contained 
notwithstanding, this agreement shall not displose of nor 
affect in any way the interest of any person i^i being or 
not in being who is not a party to this agreement nor 
represented herein. 

Fifteenth: In case the agreement dated June 5, 1925, 
mentioned in recital paragraph twelve (XII) hereof, which 
has been executed by certain parties hereto, lj>ut not ex¬ 
ecuted or approved by the Guardians ad Litem or the Judge 
of the Circuit Court in said cause, shall by du^ execution, 
with court approval become effective, then this agreement 
shall become null and void and shall be superseded by said 
agreement dated June 5, 1925, and all notes, payments and 
distributions received by any party hereto finder this 
agreement, prior to the effective date of the iaid agree¬ 
ment of June 5, 1925, shall be applied on the rights of the 
parties under said agreement; and the Executors and 
Trustees shall in no event be subject to any liability by 
reason of any payments or distributions made (under this 
agreement prior to the effective date of said agreement of 
June 5, 1925. In the event that the Circuit Coijrt of Mar¬ 
quette County refuses to approve said agreement of June 
5, 1925 the parties hereto other than the Executors and 
Trustees aforesaid agree that they will not jpin in any 
appeal from the order or decree to that effect. 

137 Sixteenth: The parties hereto consent that the 
Circuit Court of Marquette County spall retain 

jurisdiction of this cause to see to and compel tljie carrying 
out and performance of this agreement and may direct the 
payment of attorneys’ fees and expenses incurred on behalf 
of minors and the fees and expenses of Guardiaiis ad Litem 
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upon the petition of such Guardians or attorneys from such 
funds as the court may deem proper. 

Seventeenth: The words 4 ‘Executors and Trustees” 
wherever used in this agreement shall include the executors 
or administrators of the estate of John M. Longyear, de¬ 
ceased, if at any time there shall be no trustees, and the 
trustees of said estate if at any time there shall be no 
executors. 

Eighteenth: Nothing in this agreement shall be con¬ 
strued to affect the powers given the Executors and Trus¬ 
tees under the 29th Article of the will of John M. Long¬ 
year, deceased, concerning the organization under certain 
conditions! of a corporation or corporations, and assign¬ 
ment to such corporation of any property held by them as 
such Executors and Trustees. 

Nothing in this agreement shall affect the right given to 
John M. Longyear, Jr. in the said Article Ninth of the said 
will to refuse to consent, or to consent, to an organization 
of such a corporation, or to a conveyance to such corpora¬ 
tion of the whole or part of the estate of John M. Long¬ 
year, deceased; and his powers in that regard shall be and 
remain as originally provided in said Article Ninth. 

In the event that any such corporation is formed, and a 
distribution of the stock or securities of such corporation 
is made, the stock and securities so distributed on account 
of the one-fourth part of the family share of John M. Long¬ 
year, Jr., provided for in paragraph Third herein, shall be 
held by said Executors and Trustees until the full 
138 payment of the note referred to in paragraph First 
hereof, in trust for the joint benefit of the holder of 
said note and the person or persons who, but for the lien 
of said note, would have been entitled to receive such stock 
or securities at the time of such distribution, which per¬ 
sons are hereinafter called the distributees; and all moneys 
received on said stock or other securities, whether income 
or principal, shall be paid over to the holder of said note 
to be applied upon any balance due upon said note. Upon 
the full payment of said note the said stock or other se¬ 
curities shall be assigned to the said distributees, and in 
case any such distributee shall have died in the interval, 
then upon the full payment of the said note his share of 
said stock or other securities shall become a part of his 
estate. 
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Nineteenth. All provisions of this agreement relating to 
“children,” “issue,” “unborn children” and “unborn 
issue,” including the provisions of paragraph Second 
hereof, shall be construed as including such children or 
issue by adoption as may be held by any court bf compe¬ 
tent jurisdiction to have an interest, contingent! or other¬ 
wise, under the will of John M. Longyear, deceased, or 
under Exhibit A attached hereto; and as excluding all other 
children or issue by adoption. 

Twentieth. The parties to this agreement hereby agree 
to execute such conveyances or other instruments as may 
be necessary to carry into effect the intention of tihis agree¬ 
ment. 

Twenty-jirst. This agreement shall be effective when it 
shall have been approved by the Circuit Couft for the 
County of Marquette and signed by all adult parties and 
by the Executors and Trustees and by every Guardian 
and Guardian ad Litem appointed by the court, j 

In witness whereof the adult parties hereto have set 
their hands and seals the day and year first above 
139 written and the Executors and Trustees,! Guardian 
and Guardians ad Litem have set their hands and 
seals on the day and year appearing opposite their re¬ 
spective signatures. 


Signed and sealed in 
the presence of: 

J. F. DAMMANN, JR. 

FRED H. BERG 

LEON E. GARVIN 

W. H. ELLIOTT 
B. L. SHERMAN 


JOHN M. LONGYEAR, JR. (seal) | 

WANDA RAE LONGYEAR (seal) 1 

ELIZABETH B. LONGYEAR (seal) 

By ADDA ELDREDGE 
Her Attorney in Fact. 

JAMES E. SHERMAN (seal) 1 Dec. 30, 1925 

ALTON T. ROBERTS (seal) Dec. 30, 1925 

I 

I 

J. M. RICHARDSON LYETH (seal) Dec. 30, 1925 
CARROLL PAUL (seal) Dec. 30, 1925 

FREDERICK P. BURR ALL (seal) Dec. 30, 1925 
As Executors and Trustees under 
the Will of John M. Longyear, 
deceased. 


ALICE BECKMAN 

ELIZABETH B. LONGYEAR (seal) Jan. 5, 1926 
As General Guardian for John M. 

Longyear, III and Marion Long¬ 
year. 

Approved 

ELIZABETH B. LONGYEAR Jan. 5, 1926 

In the presence of: 

ALICE BECKMAN 


l 

i 
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Signed and sealed in 
the presence of: 

THOMAS CLANCY 

THOMAS CLANCY 


THOMAS CLANCY 


THOMAS CLANCY 


CLARENCE B. RANDALL (seal) Dec. 30, 1925 
As Guardian ad Litem for John 
M. Longyear, III and Marion 
Longyear. 

CLARENCE B. RANDALL (seal) Dec. 30, 1925 
As Guardian ad Litem for children 
and other issue of John M. Long¬ 
year , III and Marion Longyear 
and for any wife or husband of 
John M. Longyear , III or Marion 
Longyear , and. for all other per¬ 
sons or interests for whom he is 
Guardian ad Litem herein. 

FRANK A. BELL (seal) Dec. 30, 1925 

As Guardian ad Litem for unborn 
children of John M. Longyear , 

Jr. and their husbands, wives 
ciTid issue* 

FRANK A. BELL (seal) Dec. 30, 1925 

As Guardian ad Litem for all per¬ 
sons other than minors who may 
have no legal capacity to act in 
person who have no guardian 
and who may have or claim any 
interest in so much of the estate 
of John M. Longyear, deceased, 
as is affected by this agreement, 
and for all other persons or in¬ 
terests for whom he is Guardian 
ad Litem herein. 


141 State of Michigan, 

County of Marquette , ss: 

On this 29th day of December, 1925, before me a Notary 
Public in and for said county, personally appeared John 
M. Longyear, Jr., and Wanda Rae Longyear, his wife, to 
me known to be the same persons mentioned in and who 
executed the foregoing instrument, and acknowledged the 
same to be their free act and deed. 

[notarial seal.] FRED H. BERG, 

Notary Public in and for Said County. 

My commission expires 12/10/27. 

State of Michigan, 

County of Marquette , ss: 

On this twenty ninth day of December, 1925 before me a 
Notary Public in and for said county, personally appeared 
Adda Eldredge, to me known to be the same person men¬ 
tioned in and who executed the foregoing instrument as 
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attorney in fact for Elizabeth B. Longyear andj acknowl¬ 
edged the same to be her free act and deed as sucli attorney. 
[notarial seal. ] FRED H. BERG, 

Notary Public in and for Said County. 

My commission expires 12/10/27. 


142 State of Michigan, 

County of Marquette , ss: 


On this — day of December, 1925 before meja Notary 

Public in and for said county, personally appehred - 

-, to me known to be the same person mentioned in and 

who executed the foregoing instrument, and acknowledged 
the same to be-free act and deed. 


Notary Public in and for Said County. 
My commission expires-. 

State of Michigan, 

County of Marquette , ss: 

On this — day of December, 1925 before me!a Notary 

Public in and for said county, personally appeared - 

-, to me known to be the same person mentioned in and 

who executed the foregoing instrument, and acknowledged 
the same to be-free act and deed. 


Notary Public in and for Said County. 


My commission expires-. 

143 State of Michigan, 

County of Marquette , ss: 

On this 11th day of January, 1926, before me a Notary 
Public in and for said county, personally appealed Eliza¬ 
beth B. Longyear, to me known to be the same person men¬ 
tioned in and who as Guardian for John M. Lohgyear III 
and Marion Longyear executed the foregoing instrument 
and acknowledged the same to be his free act anil deed as 

tin a v/li a ti 

[notarial seal.] MYRTLE L. STICKNEY, 

Notary Public in and for Said pounty. 

My commission expires Aug. 22, 1927. 
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State of Michigan, 

County of Marquette , ss: 

On this 30th day of December, 1925, before me a Notary 
Public in and for said county, personally appeared Clar¬ 
ence B. Randall, to me known to be the same person men¬ 
tioned in and who as Guardian ad Litem for the persons or 
interests for whom he is Guardian ad Litem executed the 
foregoing* instrument and acknowledged the same to be his 
free act and deed as such Guardian ad Litem. 

[notarial seal.] FRANK G. JENKS, 

Notary Public in and for Said County. 

i 

My commission expires March 8, 1927. 

144 State of Michigan, 

County of Marquette , ss: 

On this 30th day of December, 1925, before me a Notary 
Public in and for said county, personally appeared Frank 
A. Bell, to me known to be the same person mentioned in 
and who as Guardian ad Litem for the persons or inter¬ 
ests for whom he is Guardian ad Litem executed the fore¬ 
going instrument and acknowledged the same to be his free 
act and deed as such Guardian ad Litem. 

[notarial seal.] FRANK G. JENKS, 

Notary Public in and for Said County. 

My commission expires March 8, 1927. 

State of Michigan, 

County of Marquette , ss: 

On this — day of December, 1925, before me a Notary 

Public in and for said county, personally appeared -, 

to me known to be the same person mentioned in and who 
as Guardian ad Litem for-executed the foregoing in¬ 

strument and acknowledged the same to be his free act and 
deed as such Guardian ad Litem. 


Notary Public in and for Said County. 
My commission expires-. 

145 State of Michigan, 

County of Marquette , ss: 

I, Frank G. Jenks, County Clerk and Clerk of the Circuit 
Court for the County of Marquette, do hereby certify that 
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the foregoing is a correct transcript compared tjy me from 
the original Settlement Agreement (together Kvith “Ex¬ 
hibit A’’ attached thereto), annexed to the Petition filed 
December 29, 1925, in the case of Elizabeth BJ Longyear, 
et ah, plaintiffs, vs. James E. Sherman, et aZ., defendants, 
being No. 10528 in said court, now remaining ijn my office 
and of record in said court, and of the whole of such orig¬ 
inal. 

In testimony whereof I have hereunto subscribed my 
name and affixed the seal of said Circuit Court in the City 
of Marquette in said county, this — day of-, A. D. 19—. 


By 


Clerk , 


146 


Exhibit A. 


Deputy. 


This agreement, made this 24th day of June, 1J922, by and 
between Abby Beecher Roberts, Helen Longyear Paul, Ju¬ 
dith Longyear Lyeth, John M. Longyear, Jr., jand Robert 
Dudley Longyear, being all of the children of John M. 
Longyear, deceased, and Alton T. Roberts, Carroll Paul, 
J. M. Richardson Lyeth, Elizabeth B. Longyeaif and Isabel 
Rudston Longyear, being all of the sons-in-law and daugh¬ 
ters-in-law of the said John M. Longyear, deceased, and 
Mary Beecher Longyear, widow of said John M[. Longyear, 
deceased; j 

Whereas, some question has arisen in the niinds of the 
parties hereto as to the construction of certaih provisions 
of the will of said John M. Longyear, deceased! which said 
will has heretofore and on, to wit: The sixth day of June, 
A. D. 1922, been offered for probate in the pfobate court 
for the county of Marquette, Michigan; and 
Whereas, it is the desire of all of the parties hereto at this 
time to interpret and clarify certain provisions!of said will, 
hereinafter referred to, and to bind ourselves, and our 
heirs, and each of us, and them, by this instrument to the 
full extent that we can so do; and 
WLereas, it is the judgment and opinion of all of the par¬ 
ties hereto that the provisions hereinafter contained fully 
and effectually carry out the intentions and purposes of the 
said testator, John M. Longyear, deceased: 

9—6277a 
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Witnesseth: 

The parties hereto, in consideration of the premises and 
in order to avoid possible litigation hereafter, and in con¬ 
sideration of the mutual covenants and agreements herein 
contained, for themselves, their heirs and assigns do hereby 
severally and jointly covenant and agree, each with the oth¬ 
ers as follows: 

First. That in the event of the death hereafter of 
147 any of the said children of John M. Longyear, de¬ 
ceased, leaving husband or widow her or him surviv¬ 
ing, and leaving issue her or him surviving, one-half of the 
share of such deceased child shall be paid to and belong to 
such surviving husband or widow of such deceased child 
so long as he or she shall remain unmarried, and not there¬ 
after; and the other half of the share of such deceased 
child shall be invested, accumulated, distributed and paid 
in the manner and at the times hereinafter provided, to 
the issue of such deceased child share and share alike, the 
grandchildren of such deceased child to receive and have 
only the part or portion which would have belonged to the 
deceased parent. Upon the death or remarriage of the hus¬ 
band or widow of such deceased child of John M. Longyear, 
deceased, the whole of the share of such deceased child shall 
be invested, accumulated, distributed and paid in the man¬ 
ner and at the times hereinafter provided to the issue of 
such deceased child share and share alike, grandchildren 
of such deceased child to receive and have only the part or 
portion of which would have belonged to the deceased par¬ 
ent ; if there be no such issue of said deceased child living 
at the time of the death of such husband or widow of such 
child, the share theretofore paid to such husband or widow 
shall be paid and distributed equally among the surviving 
brothers and sisters of such deceased child and the issue 
of any deceased brother or sister, such issue to receive and 
have only the part or portion which would have belonged 
to such brother or sister if living. 

Second. That in the event of the death of any of the said 
children of John M. Longyear, deceased, leaving no hus¬ 
band or widow her or him surviving, the interest and share 
of such child shall be invested, accumulated, distributed and 
paid in the manner and at the times hereinafter provided 
to the issue of such deceased child share and share alike, 
grandchildren of such deceased child to receive and have 
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only the part or portion which would have belonged to 
the deceased parent; if there be no suc^h issue of 

148 such deceased child living at the time oij the death 
of such child, such share of such deceasedj child shall 

belong to and be distributed equally among the surviving 
brothers and sisters of such deceased child an<^ the issue 
of any deceased brother or sister, such issue i to receive 
and have only the part or portion which would have be¬ 
longed to such brother or sister if living. 

Third. That in the event of the death hereafter of any of 
the said children of John M. Longyear, deceased, leaving 
husband or widow her or him surviving, and jleaving no 
issue her or him surviving, one-half of the sh^re of such 
deceased child shall be paid to and belong to sjich surviv¬ 
ing husband or widow so long as he or she shall remain 
unmarried, and not thereafter; the other half of the share 
of such deceased child shall be distributed equally among 
the surviving brothers and sisters of such deceased child 
and the issue of any deceased brother or sister, such issue 
to receive and have only the part or portion which would 
have belonged to such brother or sister if living. Upon 
the death or remarriage of said husband or widow of such 
deceased child, the other half of the share of such deceased 
child shall be distributed equally among th^ surviving 
brothers and sisters of such deceased child and the issue 
of any deceased brother or sister, such issue to deceive and 
have only the part or portion which would haye belonged 
to such brother or sister if living. 

Fourth. That the distribution hereinbefore Referred to 
among the issue of any deceased child of the said John M. 
Longyear, deceased, shall be made among such psue share 
and share alike at the times and in the manner [as follows: 

In each case the share to be distributed shall be invested 
and reinvested by the executors and trustees nnder said 
will in such first class interest bearing or dividend paying 
securities, stocks and bonds as in the judgment of the execu¬ 
tors and trustees is advisable, and the income from 

149 such investment or investments shall be applied to 
the education and/or maintenance of any such child 

or children of such deceased child of said testator, or shall 
be accumulated and reinvested as said executors and trus¬ 
tees think best (and they shall be the sole judge in this mat¬ 
ter), until each of such children shall arrive a,tj the age of 
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twenty-five years, and thereupon the principal, interest and 
accumulations shall be paid to each such child; provided, 
however, that of the several shares thus to be paid to the 
issue of any of said children of said testator the said execu¬ 
tors and trustees may, if they deem it best, when any such 
issue shall reach the age of twenty-one years, pay to such 
issue one-half of the then accumulated principal of such 
share, if ^uch accumulated principal does not exceed the 
sum of twenty thousand ($20,000.00) dollars, but in no 
event shall the said executors and trustees pay to said 
devisee at said time in excess of ten thousand ($10,000.00) 
dollars; and the remainder of such accumulated principal 
then left in the hands of said executors and trustees shall 
be by them invested and reinvested and accumulated or used 
as herein provided and paid, principal and accumulations, 
to the said issue of such deceased child or children of the 
said testator when he or she shall arrive at the age of 
twenty-five years. 

The parties hereto further grant, set over, assign and 
convey each to the other so much and such part of the 
share of which each of the parties hereto is entitled or 
may or shall hereafter become entitled to, or own or possess 
under the terms of said will of said John M. Longyear, de¬ 
ceased, to each of the others of the parties hereto, which 
may be necessary to carry out the terms of this agreement, 
and hereby order and direct the executors and trustees un¬ 
der the said will, and their successors, to pay and distribute 
the estate and property of said John M. Longyear in con¬ 
formity with this agreement. 

In witness whereof, the parties hereto have hereunto 
set their hands and seals the day and year first above 


written. 

150 ABBY BEECHER ROBERTS. (L. S.) 

HELEN L. PAUL. (L. S.) 

JUDITH LONGYEAR LYETH. (L. S.) 

J. M. LONGYEAR, Jr. (L. S.) 

ELIZABETH B. LONGYEAR. (L. S.) 

ALTON T. ROBERTS. (L. S.) 

CARROLL PAUL. (L. S.) 

J. M. RICHARDSON LYETH. (L. S.) 


ROBERT DUDLEY LONGYEAR. (L. S.) 

ISABEL RUDSTON LONGYEAR. (L. S.) 

MARY BEECHER LONGYEAR. (L. S.) 

J 


ijMM! M 


117 


J. M. LONGYEAR, JR., VS. G. T. HELVERING, [ETC. 

Signed Sealed and delivered in presence of: 

ELSIE M. BERTRAND. 

LEO A. STAFFORD. 

HERBEKT E. PERKINS. 

(As to J. M. L., Jr.) 

W. J. SIEGEL. 

JAS. D. SHERMAN. 

HERBERT E. PERKINS. 

ELSIE M. BERTRAND. 

LEO A. STAFFORD. | 

(As to A. T. R. & A. B. R.) 

M. J. SHERWOOD. 

(As to C. P., J. M. R. L., R. D. L., & I. R. L.) 

LORETTA C. MITCHELL. | 

(As to J. M. L., Jr., and E. B. L.) 

ABBY BEECHER ROBERTS. 

HERBERT E. PERKINS. 

151 State of Michigan, 

County of Marquette , ss: 

On this 26th day of July, in the year One thousand nine 
hundred twenty-two, before me, a Notary Public in and for 
said County, personally appeared Mary Beecher Longyear, 
to me known to be the same person described) in and who 
executed the within instrument, and who acknowledged the 
same to be her free act and deed. 

HERBERT E. PERKINS, 
Notary Public in and for Said County. 

My commission expires June 29th, 1925. 

State of Michigan, 

County of Marquette, ss: 

On this 25th day of June in the year one thousand nine 
hundred twenty-two, before me, a Notary Public in and for 
said County, personally appeared J. M. Richardson Lyeth 
and Carroll Paul, Robert Dudley Longyear and Isabel Rud- 
ston Longyear, to me known to be the same persons de¬ 
scribed in and who executed the within instrument, and 
each acknowledged the same to be his free abt and deed. 

M. J. SHERWOOD, 
Notary Public in and for Safd County. 

My commission expires Mar. 6, 1926. 
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152 State of Michigan, 

County of Marquette, ss: 

On this 26th day of June in the year one thousand nine 
hundred twenty-two, before me, a Notary Public in and for 
said County, personally appeared Abby Beecher Roberts 
and Altoh T. Roberts, to me known to be the same persons 
described in and who executed the within instrument, and 
each acknowledged the same to be her and his free act and 
deed. 

. ! WILLIAM H. ELLIOTT, 

Notary Public in and for Said County. 

My commission expires 8/25/25. 

State of Michigan, 

County of Marquette, ss: 

On this 30th dav of June in the vear one thousand nine 

•J V 

hundred twenty-two, before me, a Notary Public in and for 
said County, personally appeared John M. Longyear, Jun¬ 
ior, and Elizabeth B. Longyear, to me personally known to 
be the same persons described in and who executed the 
within instrument, and severally acknowledged the same 
to be their free act and deed. 

M. J. SHERWOOD, 

Notary Public in and for Said County. 

My commission expires March 6, 1926. 

153 State of Michigan, 

County of Marquette, ss: 

On this first day of July in the year one thousand nine 
hundred twenty-two, before me, a Notary Public in and for 
said County, personally appeared Helen L. Paul and Judith 
Longvehr Lveth, to me known to be the same person- de¬ 
scribed in and who executed the within instrument, and 
each acknowledged the same to be her free act and deed. 

HERBERT E. PERKINS, 
Notary Public in and for Said County. 

My commission expires June 29th, 1925. 
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i 

State of Michigan. 

° i 

| 

In the Circuit Court for the County of Marquette. 


Plaintiffs, 

James E. Sherman et al., Defendantjs. 

At a session of said Court held at the Court House in the 
City of Marquette, on the 30th day of December, 1925. 

i 

Present: Hon. R. C. Flannigan, Judge of sai$ Court. 

This matter came on to be heard upon the petition filed 
therein by Elizabeth B. Longyear, individually, and John 
M. Longyear, III, and Marion Longyear, infants, plaintiffs 
in said cause, by Elizabeth B. Longyear, tlieir General 
Guardian, and Clarence B. Randall, their Guardian ad litem, 
and John M. Longyear, Jr., and Wanda Rae Lbngyear, two 
of the defendants in said cause, submitting to teaid Court a 
certain agreement dated December 29,1925, annexed thereto, 
bearing the signatures of John M. Longyear, Jr!., and Wanda 
Rae Longyear, and of Elizabeth B. Longyear by Adda 
Eldredge as attorney in fact, for the settlement of con¬ 
troversies involved in said suit, and upon the answers 
thereto filed, respectively, by the executors and Trustees of 
the estate of John M. Longyear, deceased, and by 
155 Frank A. Bell and Clarence B. Randall as guardians 
ad litem; 

And upon the proofs taken therein by deposition and in 
open court at the hearing on said petition and at the prior 
hearing in said cause on the bill of complaint and answers 
thereto; 

And the Court being fully advised in the premises and 
having heard argument of counsel, doth find that the ma¬ 
terial allegations in the said petition are trhe as therein 
stated, and that certain good faith controversies arising in 
and growing out of the administration of the estate of John 


In Chancery. 

No. 10528. 

Elizabeth B. Longyear et al., 

vs. 
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M. Longyear, deceased, under his will, exist as set forth in 
said petition, and that the said agreement is signed by all 
competent parties having estates, interests or claims, legal 
or equitable, which will or may be diminished in either ex¬ 
tent or value by such agreement if consummated; that said 
agreement is an agreement settling and adjusting the said 
controversies; that the effects of said agreement upon the 
estates and interests of all persons and interests repre¬ 
sented herein by the Executors and Trustees and by any 
Guardian ad litem, or Guardian, and upon any inalienable 
estate or interest, is just and reasonable. 

Now, therefore, it is hereby ordered, adjudged and 
decreed that the said agreement be and it hereby is ap¬ 
proved by the Court; and it is further 

156 Ordered, adjudged and decreed that the entering 
into and execution of said agreement annexed to said 

petition on file in said Court by the Executors and Trustees 
of the Estate of John M. Longyear, deceased, and by the 
general Guardian of John M. Longyear, III., and Marion 
Longyear, and by all Guardians ad litem appointed herein, 
and by any person having an inalienable estate or interest, 
be and hereby is authorized by the Court. 

It is further ordered, adjudged and decreed that all fur¬ 
ther proceedings in and about the administration of the 
estate of John M. Longyear, deceased, shall be had in ac¬ 
cordance with the terms and provisions of said agreement, 
with like force and effect as is expressed in said agreement. 

And it is further ordered, adjudged and decreed that all 
controversies involved in said suit be and hereby are for¬ 
ever settled, compromised and adjusted in accordance with 
the terms of said agreement. 

Jurisdiction is hereby retained in accordance with the 
provision of Paragraph 16th of said agreement. 

RICHARD C. FLANNIGAN, 

Circuit Judge . 

157 Exhibit IX. 

State of Michigan, 

County of Marquette. ss: 

Affidavit of Carroll Paul, with reference to payments by the 
Executors and Trustees of the Estate of John M. Long¬ 
year to John M. Longyear, Jr., Elizabeth B. Longyear 
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I 

I 

(now Elizabeth Hadley) in her individual capacity, and 

Elizabeth B. Longyear (now Elizabeth Hadley) and 

Frederick P. Burrall as Trustees of John M. ^Longyear 

III and Marion Longyear. 

I 

Carroll Paul, being first duly sworn, on oath states: 

That he is now, and has been since the sixteenth day of 
October 1922, one of the Executors and Trustees of the 
Estate of John M. Longyear, deceased; that as $uch he is 
familiar with any and all distributions made; by said 
Executors and Trustees from the said Estate, and is 
familiar with the books kept by said Execiitors and 
Trustees. 

That shortly after November 29, 1922 there Was served 
upon the said Executors and Trustees, by Elizabeth B. 
Longyear, the wife of John M. Longyear, Jr., br on her 
behalf, a certain assignment executed by said John M. 
Longyear, Jr., which said assignment purported to be exe¬ 
cuted in Esmeralda, Coabula, Mexico, on the ljst day of 
November 1922, by John M. Longyear, Jr. and op the 29th 
day of November 1922, by Elizabeth B. Longyear, and 
which said assignment was thereafter referred!to as the 
Mexican assignment. 

That some payments were made by the Executors 
158 and Trustees of the Estate of John M. Longyear to 
Elizabeth B. Longyear in accordance with the terms 
of said assignment during the years 1922 and 19^3. 

That shortly after December 20, 1923, there ^as served 
upon the said Executors and Trustees a certain written 
assignment executed by said John M. Longyear, Jr., which 
said assignment purported to be executed on the 20th 
of December 1923, by John M. Longyear, Jr., Tonopah, 
Nevada, and which was subsequently sometime^ referred 
to as the Nevada Assignment. 

That at the time of the service upon the Executors and 
Trustees of the assignments respectively demand was made 
by Elizabeth B. Longyear or on her behalf, for payment to 
her and to said John M. Longyear III and Mafion Long- 
vear of the amounts therein named. 

That he is, and was at the times said assignments were 
received, familiar with the signature of John M. Longyear, 
Jr. and knows that the signature of John M. Longyear, Jr. 
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to said documents respectively was the true signature of 
said John M. Longyear, Jr. 

That during the year 1924 certain questions were raised 
as to the validity of the said assignments, and on advice of 
their counsel the said Executors and Trustees refused to 
make further distributions of said portion of said John M. 
Longyear, Jr.’s share of said Estate until a court 

159 of competent jurisdiction should pass upon the valid¬ 
ity of the same; and thereafter and pending said liti¬ 
gation all of said portion of said share was paid by said 
Executors and Trustees into a Special Account which was 
opened for that purpose in the Union National Bank of 
Marquette, Michigan, in the name of 4 4 John M. Longyear, 
Jr. or one-half Elizabeth B. Longyear individually and one- 
half Elizabeth B. Longyear as Guardian for John M. Long¬ 
year, III, and Marion Longyear, as their interests may be 
determined.” 

That on or about July 7, 1924, because of the refusal of 
the Executors and Trustees to otherwise distribute said 
share, the said Elizabeth B. Longyear, in her individual 
capacity and as Guardian of John M. Longyear III and 
Marion Longyear as aforesaid, filed her bill in chancery in 
the Circuit Court for Marquette County, Marquette, Michi¬ 
gan, against the Executors and Trustees of the Estate of 
John M. Longyear, deceased, and also against the said John 
M. Longyear, Jr., and other parties, and prayed the court 
to direct the Executors and Trustees to make payments to 
the complainant in accordance with the terms of the said 
assignments. 

T}iat pending said litigation the parties thereto, includ¬ 
ing the Executors and Trustees of the said Estate, entered 
into a written agreement on or about December 29, 1925, 
which said agreement was filed in court and duly approved 
by decree entered by said court December 30, 1925. There¬ 
upon the fund deposited as aforesaid was distributed 

160 in accordance with the terms of said agreement and 
decree on January 14, 1926. That all distributions 

made to said Elizabeth B. Longyear individually and Eliza¬ 
beth B. Longyear and Frederick P. Burrall as Trustees of 
John M. Longyear, III, and Marion Longyear, during the 
years 1925, 1926,1927 and 1929, as shown by the income tax 
returns of the Executors and Trustees of the Estate of John 
M. Longyear, deceased, on form 1041, for said years, were 
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made to them under and by virtue of the terms of the 
aforesaid agreement. That the distribution fronji said fund 
included the distribution on the 14th of January 1926, of 
$12,500. outright to Elizabeth B. Longyear in 'accordance 
with sub-paragraph (a) or paragraph First of feaid agree¬ 
ment, and also included a distribution on said date of the 
sum of $4510.95 as interest at 6% on the note 6f John M. 
Longyear, Jr. for $150,000. from July 1st 1925 to December 
30, 1925, in accordance with sub-paragraph (b) of para¬ 
graph First of said agreement. 

That the distributions made by the trustees directly to 
Elizabeth B. Longyear on account of principal of said 
$150,000. note and interest on said note for the years in 
question were as follows: 


161 


Date. 


Jan. 

Feb. 


1926. 

Principal paid. 

Interest paj 
5.05 

1926. 

. 1,660.35 

839.6$ 

1926. 

. 1,780.86 

719.14 

1926. 

. 1,847.89 

652.11 

1926. 

. 2,170.10 

529.90 

1926. 

. 867.79 

1,132.21 

1926. 

. 1,947.30 

552.70 

1926. 

. 1,659.58 

840.42 

1926. 

. 1,758.85 

741.15 


Total interest paid for the year 1926 exclusive of interest dis¬ 
tributed from fund above referred to was. J... $5,812.33 


Feb. 

Apr. 

Apr. 

May 

Aug. 


28, 1927. 
16, 1927. 

30, 1927. 
28, 1927. 

31, 1927. 


1,525.22 

2,961.03 

3,521.80 

2,159.51 

1.890.20 

1.138.20 


Nov. 30, 1927 

Total interest paid during the year 1927 


974.7$ 

788.97 

228.20 

440.1$ 

1,443.1$ 

l,361.8j> 


$5,237.07 


Feb. 

Mar. 

May 

Aug. 

Nov. 


28, 1929. 
18, 1929. 
28, 1929. 
31, 1929. 
30, 1929. 


1,239.41 

158.17 

5,531.97 

5,365.02 

4,714.87 


1,260.59 
248.4$ 
978.15 
1,222.4) 
1,090.1 


$4,800.28 


Total interest paid during year 1929. 

Affiant further says that no part of any of said amounts 
was paid directly to John M. Longyear, Jr., but all of said 
amounts were paid as aforesaid directly to Elizabeth B. 
Longyear (now Elizabeth B. Hadley) and Elizabeth B. 
Longyear and Frederick P. Burrall as Trustee^ of John M. 
Longyear, III, and Marion Longyear. 

CARROLL PAUL. 


i 
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Subscribed and sworn to before me this 18th day of 
March, 1932. 


JOHN E. BACKELS, 

Notary Public. 


My commission expires August 29th 1934. 


162 The above and foregoing were all the proceedings 
had in the above entitled appeal, whereupon the hear¬ 
ing was concluded. 

J. F. DAMMANN, 
Attorney for Petitioner. 


Sgd. ROBERT H. JACKSON, 

Assistant General Counsel , 
for the Bureau of Internal Revenue, 
Attorney for Respondent. 


By the Board. 

j 

Member. 


Approved and ordered filed. 

(Sgd.) ERNEST H. VAN FOSS AN. 

July 13, 1934. 

163 U. S. Board of Tax Appeals. Filed July 9, 1934. 

In the United States Board of Tax Appeals, Washington, 

D. C. 

Docket Nos. 47117, 56027, 62410. 
Consolidated. 

John M. Longyear, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

To the Clerk of the United States Board of Tax Appeals: 

You are requested to make a transcript of record to be 
filed in the Court of Appeals of the District of Columbia, 
pursuant to the review taken in the above entitled consoli- 
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dated case and to include in such transcript of record copies 
duly certified as correct of the following document^: 

1. The docket entries of all proceedings before the Board. 

2. All pleadings before the Board. 

3. Findings of fact, opinion and decision of the Bbard. 

(a) Order of redetermination entered November 10,1933. 

(b) Order entered January 19, 1934, vacating and set¬ 
ting aside the decision entered November 10, 1933. j 

(c) Order of redetermination entered February Bl, 1934. 

4. Petition for review and assignments of error, j 

(a) Notice of filing thereof with proof of servich. 

(b) This praecipe. 

5. Statement of Evidence. 

6. Stipulation under Paragraph (d) of Section 1002 of 
the Revenue Act of 1926 as amended that the review shall 
be by the Court of Appeals of the District of Columbia. 

164 The foregoing to be prepared, certified aid trans¬ 
mitted as required by law and the rules of the Court 

of Appeals of the District of Columbia. 

J. F. DAMMANN, 
Attorney for Petitioner, 

120 West Adams Street, 

Chicago, Illinois. 

WILSON & McILVAINE, 

Of Counsel. 

165 United States Board of Tax Appeals, Washington. 

Docket Nos. 47117, 56027 & 62410. 

John M. Longyear, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Certificate. 


I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 164, inclu¬ 
sive, contain and are a true copy of the transcript bf record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal as above num¬ 
bered and entitled. 


i 
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In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 27th day of 
July, 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , United States Board of Tax Appeals . 
166 United States Board of Tax Appeals. 

Docket Nos. 47117, 56027 and 62410. 

John M. Longyear, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time . 

* 

For cause appearing of record, it is 

Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding in the United States Court of Appeals for the Dis¬ 
trict of Columbia, be and it is hereby extended to August 
20, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

Dated Washington, D. C., July 16, 1934. 
jcL 

Now, July 27, 1934, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals . 

Endorsed on cover: Board of Tax Appeals. No. 6277. 
John M. Longyear, Jr., Petitioner, vs. Guy T. Helvering, 
Commissioner of Internal Revenue. United States Court 
of Appeals for the District of Columbia. Filed Aug. 3, 
1934. Henry W. Hodges, Clerk. 
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IN THE 

l 

®nitf a Staff* (girrait flonrt of l^ptuls 

' 

FOR THE DISTRICT OF COLUMBIA 

j 

April Term 1934. i 


No. 6277 


JOHN M. LONGYEAB, JB., 

Petitioner, 

vs, 

GUY T. HELVERING, Commissioner of 
Internal Revenue. 


STATEMENT. 


This petition for review of a decision of the Bbard of Tax 
Appeals involving an income tax question is brought to this 
court by the taxpayer, John M. Longyear, Jr. ui^der section 
1002 of the Revenue Act of 1934, permitting suejh decisions 
to be reviewed by this court, on written stipulation of the 
Commissioner and the taxpayer. (26 U. S. C. A. § 1225). 

The decision was rendered on the 21st of February 1934 
(R. 46). The stipulation and the petition for rjeview were 
filed on May 17,1934 (R. 47). The opinion of tl|e Board of 



i 

I 

I 

i 
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Tax Appeals is reported in 28 B. T. A. 1086, and is also to 
be found on page 38 of the printed record. 

The taxpayer, as one of the beneficiaries of a trust es¬ 
tate created by the will of his father, was entitled from time 
to time to certain payments of principal and income, pro¬ 
vided he should be living at the times when such payments 
might become due and payable. The question presented 
involves the effect, from an income tax standpoint, of a 
certain agreement, approved and validated by a decree of 
court, whereby a fixed proportion of said payments were 
made by the Trustees direct to others than the taxpayer, 
namely, bne-eighth to his daughter, one-eighth to his son, 
and one-fourth to his divorced wife. All of these payments 
for the years involved, 1925, 1926, 1927 and 1929, the Com¬ 
missioner held constituted income in the hands of the tax¬ 
payer and should be accordingly taxed to him. (R. 12, 14, 
21, 31, Stip. R. 54). 

On an appeal by the taxpayer to the Board of Tax Ap¬ 
peals, the Board in overruling the Commissioner as to the 
payments made to the two children, held that the agreement 
was an irrevocable assignment by John M. Longyear, Jr., 
whereby he divested himself of all interest in the portion 
assigned so that the payments made to them by the Trus¬ 
tees did not constitute income to him, and therefore should 
not be taxed to him (R. 44, 45). This appeal does not in¬ 
volve that ruling. 

But the Board in sustaining the Commissioner as to pay¬ 
ments made the wife, held they were income in the hands 
of John M. Longyear, Jr., although made direct to his wife; 
as with reference to her the agreement was not an assign¬ 
ment of any portion of his interest in the estate, 
but merely an agreement that a one-fourth portion of his 
share “might stand as security for” a note given by him to 



his wife (R. 44). This appeal relates solely to these pay¬ 
ments, and it is the contention of the taxpayer iii that re¬ 
gard that the Board erred in one of two particulars. First, 
in holding that the payments so made to his wite by the 
taxpayer constituted income to him. And second, in the 
alternative, that even if such payments were he}d to con¬ 
stitute income to him, the Board erred in not holding that 
he was entitled to a deduction of such of them hs consti- 
tuted interest payments on the indebtedness evidenced by 
the note. 
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SUMMARY OF THE FACTS. 


There is no dispute of fact in this case. The findings of 
fact made by the Board of Tax Appeals (R. 38) were drawn 
from the only evidence introduced, a Stipulation of Facts 
(R. 54) wherein all the facts and a number of documents, 
including the recital of facts contained in said documents 
(Par. Tenth, R. 56) were stipulated. As to these findings 
we have no complaint, and submit the following as a sum¬ 
mary and an elaboration of some of the points which seem 
to us important. 

The taxpayer’s father, John M. Longyear, Sr., died May 
28, 1922 (R. 55, 38) leaving a will (Ex. 1, Stip. of Facts, 
R. 58) iii which (Article Ninth, R. 61) he directed the trans¬ 
fer of the entire residue of his estate, consisting of stocks, 
bonds, mining lands and lumber lands, etc. to the Trustees, 
with very broad powers, to liquidate certain properties, in¬ 
vest and reinvest and manage largely as they might see fit. 

The Trustees were instructed that after taking care of 
certain specific legacies they were to pay over the proceeds, 
rents and other income to the testator’s wife (Sub. Par. 
14, R. 66) and five children (Sub. Par. 15, R. 66). Distri¬ 
butions were to be made from time to time as in the judg¬ 
ment of the Trustees seemed to the best interests of the 
estate, but at least once a year (Sub. Par. 26, R. 70). 

He further provided that in the event any of his children 
“should be married and living in loving terms” with hus¬ 
band or wife as the case might be, one-half of the share of 
such child was to be paid direct to the husband or wife 
(Sub. Par. 16, 17, 18, R. 67). 

Upon the death of any child, all payments that might 
thereafter become due were not to go to the estate, legatee 
or appointee of the child, but to the surviving spouse and 
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children, and in case there were none, to his brothers or 
sisters, etc. (R. 68, 69, Ex. VII, par. VI, and Ex. jA to Ex. 
VII, R. 113). | 

At the time of the death of the decedent, his son John 
M. Longyear, Jr. was married to Elizabeth B. Longyear, 
but they were not living together as husband andj wife “in 
loving terms’’ as that phrase is used in the will above 
quoted. So that Mrs. John M. Longyear, Jr. w^s not en¬ 
titled to share in the estate of the decedent. (Stip. of Facts, 
par. IV of Ex. VII, R. 90, Findings of Fact, R. 139). But 
some five months after the death of Mr. Longyehr, Sr., on 
November 1st 1922, the taxpayer executed and delivered to 
his wife an assignment of one-half of his interest in his 
father’s estate. This assignment, which is sometimes re¬ 
ferred to as the Mexican assignment as it was executed in 
Mexico, recited that it was for the purpose of carrying out 
as fully as might be the wishes of the decedent which were 
expressed in writing but not incorporated in his) last will. 
(Stip. of Facts, Ex. II, R. 74, and Par. VII of Ex. VII. 
R. 91, Findings of Fact, R. 39). i 

It was further provided in the assignment thatj the sums 
distributed to Mrs. Longyear were to be used fojr the sup¬ 
port of herself and two children, and that it should continue 
effective only so long as she should remain unmarried. 

The executors and trustees of the estate accepted the 
Mexican assignment as valid, and during the jjears 1922 
and 1923 made payments in accordance therewifh to Mrs. 
Longyear (Stip. R. 57, Ex. IX, R. 121, Findings of Fact, 
R. 39). 

Thereafter in October of 1923 the taxpayer fi^ed in the 
District Court of Tonopali, Nevada, a suit for divorce 
against his wife, and on the 22nd of December 1|923, a de¬ 
cree of divorce was entered in that court (Stip. |Ex. V, R. 
87, Findings, R. 40). The decree recited, approved and 
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confirmed an agreement between the parties executed De¬ 
cember 20, 1923. The said agreement (Stip. Ex. Ill, R. 76, 
Findings, R. 41), reciting the separation and divorce of 
Mr. and Mrs. Longyear, and the intention to settle fully the 
property rights of the parties and to provide for the cus- 
todv and maintenance of the children and the future main- 
tenance and support of Mrs. Longyear, agrees to the dis¬ 
position of the home of the parties and the payment of 
attorneys’ fees, etc., in the divorce proceeding, a release 
of the rights that either party might have in the property 
of the other and of all claims for alimony, a cancellation of 
the Mexican assignment and the execution and delivery of 
a new assignment by Mr. Longyear in the form attached 
to the agreement. 

Attached to this agreement was the assignment referred 
to (Stip. Ex. IV, R. 81) which is sometimes indicated as 
the Nevada assignment. It is simply a more carefully 
drawn instrument than the Mexican assignment, and ef¬ 
fects a conveyance by Mr. Longyear of one-half of his in¬ 
terest in his father’s estate to Mrs. Longyear and her two 
children, one-fourth to her and one-eighth to each of them. 
It further provided by cross-remainders, etc. for a number 
of contingencies not covered before, and includes a provi¬ 
sion «that in the event that Mrs. Longyear should remarry 
the assignment would be good only to the extent of $150,000 
and that as soon as that amount was paid her, her interest 
in the estate would cease (R. 84). 

This Nevada assignment was also accepted by the Trus¬ 
tees in the first instance (Stip. Ex. IX, R. 120) but within 
six months, and on the advice of counsel, they raised ques¬ 
tions as to the validity under the Michigan law of each and 
both of the assignments and refused to make further pay¬ 
ments (R. 92). 

Thereupon Mrs. Longyear in her individual capacity and 
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as Guardian of the two children, started a proceeding in 
the Circuit Court of Marquette County, Michigan, against 
the trustees and her former husband, asking a decree of 
court affirming the validity of the assignments aijid enforc¬ 
ing their terms. Extended arguments followed in [that court 
on the issues raised in that proceeding (R. 56, 40). 

Pending this litigation all sums that would otherwise 
have been paid either to John M. Longyear, Jr. 'under the 
will, or to Mrs. Longyear under the so-called Nevada as¬ 
signment, were deposited in a special account j appropri¬ 
ately captioned to await the determination by the court of 
the rights of the parties (ft. 40, 57, 92). | 


At the time this proceeding was pending th^re was in 

i 

force in the State of Michigan a statute known ajs the Stat¬ 
ute Relating to the Compromise and Settlement of Contro¬ 
versies (Act 249 of 1921—Sec. 13818 (4), (5), etc. of the 
Compiled Laws of Michigan 1922, R. 93). This statute pro¬ 
vided for the compromise and settlement of anylgood faith 
controversy concerning the validity or interpretation of 
any will, or arising in the administration of jany estate 
when there were minors or incompetents interested in that 
controversy. The Statute further provided that the terms 
and conditions of the compromise or settlement should 
be set forth in a written agreement executed by all adult 

I 

parties to the controversy, and that the agreement must 
then be submitted to the Circuit Court for approval, and 
that if the court did approve the settlement an order should 
be entered directing the Guardian, Trustees, etcj. to sign it, 
and that when so executed it should be filed in court and 
become valid, binding and conclusive upon all parties to 
the litigation. 


With this statute before them, and after n. 
year of litigation in the suit referred to, all th<b 
ties entered into an agreement for a compromis 


ore than a 
adult par- 
e under the 
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act in question of the suit referred to (Ex. VII, Stip. of 
Facts, E. 89), and on the 30th of December the Circuit 
Court of Marquette, Michigan, entered its decree finding 
that a good faith controversy existed between the parties 
and approving the settlement and ordering the Trustees 
and Guardian ad litem to execute it (Ex. VIII, Stipulation 
of Facts, R. 119). 

The essential portions of the agreement so far as this 
case is concerned are as follows: 

The recitals (Par. I to XIII inclusive, E. 89) set forth 
the facts which have already been stated, and also, it is par¬ 
ticularly to be noted, the desire of the parties that their 
respective rights and interests in the estate of John M. 
Longyear, deceased, whether arising under his will, in¬ 
testacy, the agreement with reference to proper con¬ 
struction of the will, the Mexican and Nevada assign¬ 
ments, or the suit pending in Marquette County, be com¬ 
promised and settled with the approval of the Circuit Court 
under its general jurisdiction and the statute above re¬ 
ferred to (E. 93). 

The agreement then provided that Mrs. Longyear in lieu 
of all rights that she might have under the other instru¬ 
ments, should be paid and accept as follows: (a) Out of 
the fund accumulated pending the litigation, $12,500; (b) 
Out of the same fund an amount equal to six per cent, in¬ 
terest on $150,000 from the 1st day of July 1925, to the 
effective day of the agreemnt; (c) A note for $150,000 bear¬ 
ing date the effective day of the agreement and payable “on 
or before the 1st day of January 1945, and bearing interest 
at the rate of six per cent, per annum on all unpaid bal¬ 
ances’ ’ (E. 94). 

It is important to note that it was further provided “that 
said note on its face shall by reference make this agreement 
a part thereof” (E. 94). 
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The agreement in the second paragraph defines the “fam¬ 
ily share” of John M. Longyear, Jr., as being the interest 
of the said taxpayer, his estate, his widow, hjs children, 
etc., in other words, any payment that might cpme to him 
or his line. (R. 94). j 

Then with reference to the note above spoken of the 
agreement stipulates 

“Said note shall be secured by the interests herein¬ 
after described in the estate of John M. Lcjngyear, de¬ 
ceased”. (R. 94, Par. (c)) j 

* • # * * i * 

“that there shall stand as security for the said note, a 
one-fourth part or portion of the family share of John 
M. Longyear, Jr., in the estate of John M. Longyear, 
deceased; and all distributions froyn said one-fourth 
part from and after the effective date of this agree¬ 
ment, and until the full payment of the principal and 
interest of said note, shall be made to the holder of 
said note and be applied first to the payment of any 
accrued interest thereon, and then to or toward the 
payment of any balance of said indebtedness.” (R. 95) 
(Italics ours) 

With reference to the share of the son and daughter of 
the taxpayer, it was provided (Par. Fifth, R. 96, and Par. 
Sixth, R. 98) that a one-eighth portion of the family share 
should be distributed to each of them, or their Trustees 
during minority. 

The agreement contains specific provisions for remain¬ 
ders and cross-remainders. i 

i 

It is to be particularly noted that under thje agreement 
in this case the taxpayer assigned outright definite portions 
of his property right in the trust estate, and having as¬ 
signed them, and the court having declared the contract 
valid and binding, there remained in him no interest what¬ 
soever in such interests as he conveyed. He retained no 
power of control over the payments or the properties out 
of which the payments were made. He had no power of 


i 
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revocation. The conveyance was absolute and complete as 
to the extent of the interests assigned. 

During the years in question the Trustees of the estate, 
in accordance with that provision in the agreement that 
payments were “to be applied first to the payment of any 
accrued interest” on the note, and “then to or toward the 
payment of any balance of said indebtedness” (R. 95), al¬ 
located to interest a great number of payments amounting 
approximately to $4,500, $5,800, $5,200 and $4,800 for the 
four years respectively. (Finding R. 43, Stip. 57, Ex. IX, 
R. 120). Such payments the taxpayer contends constituted 
proper deductions under the law, even if it were held that 
all of the payments to Mrs. Longyear constituted income to 
him. 
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ARGUMENT. 

" 

I 

I 

! 

l I 

THE REVENUE ACTS IN FORCE FOR THE YEARS INVOLVED UNDER- 
TAKE TO TAX INCOME “of” THE TAXPAYER. 

i 

A VALID AND COMPLETE ASSIGNMENT OF A PROPERTY (RIGHT OR 

INTEREST CARRIES WITH IT THE INCOME THEREAFTER PRO- 

! 

DUCED BY THE INTEREST ASSIGNED, SO THAT SUCH INCOME IS 
NOT INCOME “OF” THE ASSIGNOR. 

! 

AN ASSIGNMENT MAY NOT BE. COMPLETE, IF THE ASSIGNOR RE¬ 
TAINS ANY POWER OF REVOCATION OR CONTROL OVER t>R INTER- 

I 

EST IN THE RIGHT ASSIGNED. 


BUT WHERE THE ASSIGNMENT IS ONLY OF A PORTION OF THE 
INTEREST OR FOR A LIMITED TIME, IT IS NONE T^CE LESS A 

COMPLETE ASSIGNMENT OF THE INTEREST OR PROPERTY RIGHT 

i 

ASSIGNED. 



OF COURT CONSTITUTED A VALID AND COMPLETE ASSIGNMENT 
OF A PORTION OF THAT INTEREST WHICH PRODUCED THE PAY¬ 
MENTS TO THE WIFE OF THE TAXPAYER AND THOSE jpAYMENTS 
THEREFORE WERE NOT INCOME “of” THE TAXPAYER. 

The income taxes for the several years involved were 

assessed by the Commissioner under that section of the 

Act imposing a tax “upon the income of every individual”. 

(Italics ours) The same language is used in each one of 

the Acts covering the respective tax years. (Sections 210 and 

211 of the Revenue Act of 1924 (see pars. 6336-l/j6 (e) and 

6336-1/6 (ee), U. S. Compiled Statutes of 1925 )j, sections 

210 and 211 of the 1926 Revenue Act (44 Stat. j 21, U. S. 

C. A. Title 26, pars. 951 and 952), and sections 11 and 12 of 

the Act of 1928 (U. S. C. A. Title 26, pars. 2011 dnd 2012). 

| 

I 

i 

i 
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The Supreme Court in the case of Poe v. Sanborn, 282 
U. S. 101, had occasion to consider this language. In that 
case it will be remembered the taxpayer lived in the State 
of "Washington where there was a community property law 
providing that one-half of the earnings of a husband should 
belong to his vrifc; and the question before the court was 
whether the whole earnings or only one-half should be taxed 
as income to the husband. The court held that only one- 
half should be taxed, and referred particularly to the lan¬ 
guage quoted above and said 

“These sections lay a tax upon the net income ‘of' 
every individual. The Act goes no further and fur¬ 
nishes no other standard or definition of what consti¬ 
tutes an individual’s income. The use of the word ‘of’ 
defines ownership. It would be a strained construction 
which in the absence of further definition by Congress 
should impute a broader significance to the phrase.” 

This construction was reiterated in the cases decided at 
the same time. 

Goodell v. Koch, 282 U. S. 118. 

Hopkins v. Bacon, 282 U. S. 122. 

Bender v. Pfaff, 282 U. S. 127. 

Therefore the question presented in this case is whether 
or not 1 the payments with which the taxpayer has been 
charged constitute income “of” the taxpayer, income which 
he owned. 

It must be conceded that the taxpayer, prior to the as¬ 
signments referred to above as the Mexican and Nevada 
assignments and the final agreement which was approved 
by the Court in Marquette, Michigan, had a property in¬ 
terest in the trust estate created by his father, which in¬ 
terest produced and paid the income in question. Such 
being the situation a valid assignment of such property 
interest would carry wfith it such income as was produced 
by that interest. In other words, after such a valid assign- 


ment was executed and delivered, the taxpayer Would have 
no ownership in the income. 

This court, as we will show, has at all times held that a 

. l 

valid assignment produces .just that result. The courts of 
other circuits and of the Board of Tax Appeals | have held 
with practical uniformity to the same effect. 

There can he no question as to the validity of fee agree¬ 
ment in this case. It has been held valid and binding by 
the Court of Michigan having jurisdiction over all of the 
parties, and that decree must be given full effect in de¬ 
termining the property rights of the parties. j 

See: 

Uterliart v. U. S., 240 U. S. 598. 

Poe v. Sanborn, above cited, 282 U. S. l(j)l. 

Frenler v. BSelvering , 291 U. S. 35. 

The Board of Tax Appeals in the case at bar has recog¬ 
nized and applied the principle in holding that Ijhe assign¬ 
ment of one-eighth interest by the taxpayer to hp son and 
daughter was the assignment of a property interest which 
carried with it income, and therefore the payments to them 
should not be taxed to him. 

The Board, however, with reference to the payments 
made by the Trustees to the wife of the taxpayer drew a 
distinction, basing it upon the statement that the agreement 
was merely an assignment of income which was in the first 
instance income to the taxpayer. The Board said: 

“Petitioner did not divest himself of hit property 
right in any part of the corpus of his fathbr’s estate 
through the creation of a trust fund or otherwise. He 
agreed merely that a portion of his share oi] the estate 
‘shall stand as security for the said note’ that he exe¬ 
cuted.” ! 

See opinion, 28 B. T. A. 1086, 1091. j 

But in this the Board overlooked the controlling fact, 
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that by the terms of the very clause quoted from and in the 

succeeding sentence it is provided that 

“all distributions from said one-fourth part from and 
after the effective date of this agreement, and until the 
full payment of the principal and interest of said note, 
shall be made to the holder of said note. 37 (R. 95) 

(Italics ours) 

After the date of that agreement none of the distributions 
could be made to John M. Longyear, Jr. They all had to 
be made to the assignee, namely, the holder of the note. 
The note might be in the hands of Mrs. Longyear, or in 
the hands of any one to whom she had negotiated it. 

It is of course true that the assignment was limited to 
the extent of $150,000 and interest, and that when that limit 
was reached the property right assigned would come back 
to John M. Longyear, Jr. if he were alive. But nowhere in 
the cases is there to be found any suggestion that because 
only a portion of a property right is assigned or for a 
limited time, the assignment is not complete and does not 
carry the income with it for the portion or the period as¬ 
signed. The fact is that after the effective date of that 
agreement John M. Longyear, Jr. had none of the indica¬ 
tions of ownership in the interest or property rights which 
produced the payments made to Mrs. Longyear. It was 
beyond his reach and beyond the reach of his creditors, and 
he could not control it in any way. Moreover, it is an im¬ 
portant fact to remember that this agreement was pre¬ 
ceded by assignments of the same interest made three years 
before. 1 While the validity of those assignments was ques¬ 
tioned by the trustees, the court in effect by the present 
agreement approved them, otherwise the amounts for¬ 
merly paid would have had to be returned. 

j 

In the case of Wall v. Burnet , 54 Fed. (2) 443, this court 
had occasion to consider an assignment made bv a tax- 
payer to his wife of a portion of his interest in a contract 


with an insurance company for commissions on renewals of 
risks placed by him as an agent. This court hel<jl the as¬ 
signments a valid conveyance of a property right jcarrying 
with it the earnings and making those earnings the income 
of the transferee and not of the taxpayer. The cpurt said 
the assignment was not 

“of future earnings but the transfer of a (property 
right, and though this property right gave rise to fu¬ 
ture income, uncertain and contingent as it blight be 
as to amount, that fact does not destroy the distinc¬ 
tion.’ J (Page 444.) j 

The court then pointed out that the contract with the in¬ 
surance company gave the taxpayer a property right in the 
renewal premiums which was independent of any future 
services he might have to render, and continuing! 1 says: 

“Any uncertainty in the situation concerned only 
the amount; but the agent’s rights as against the in¬ 
surance company were established. When, therefore, 
the contract was assigned to his wife, a property right 
passed to her, as capable of assignment as iny other 
sort of property. * * *” \ 

Certiorari was denied in this case by the Suprepie Court, 
285 U. S. 552. 


This case came to this court again as Hall v. t^elvering, 

.App. of D. C.; 68 Fed. (2) 399, where ijt appears 

that on remanding there was evidence introduced that in 
consideration of the assignment the wife had undertaken 
to satisfy certain debts of her husband. This court held 
that that fact gave rise to a different situation and rendered 
the payments to the extent they were in satisfaction of the 
debts of the taxpayer, income to him. But this decision, 
we submit, has no bearing on the proposition before this 
court, as we shall later point out, in considering the fact 
that the agreement was in connection with a prtor under¬ 
taking of alimony payments and the giving of tjhe note in 
question. 
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Helvering v. Seatree, (Ct. of A. D. C.) 72 Fed. (2) 67. 

All of the partners of the firm of which Seatree was one 
made a contract whereby when any one of them severed his 
connection with the firm he was to be paid a given amount 
yearly for a number of years thereafter. Seatree severed 
his connection some time thereafter and then made an as¬ 
signment of this interest to a trust company, in trust for 
his daughter. The Board of Tax Appeals held that the 
assignment was of a property right rather than income, 
and this court sustained the Board. 

Rose v. Commissioner (Sixth Cir.) 65 Fed. (2) 616. 

A partner in a lumber business assigned portions of his 
interest to his daughters. The court holds the income there¬ 
from not taxable to the former owner and distinguishes the 
case of Bernet v. Leininger, (285 U. S. 136) on the ground 
that while in the Leininger case there was no consent of 
the other partners, in this case there was, and while in 
that chse there was no attempt to change ownership, in this 
case there was. The change was borne out by the income 
tax return of the partnership and by the books of the part¬ 
nership. 

O y Malley-Keyss v. Eaton (Dist. Co. of Conn.) 24 Fed. (2) 

436. 

A beneficiary under a trust assigned all of her right, title 
and interest in moneys and income to which she 4 ‘now or 
hereafter might be entitled.” Held income not taxable to 
assignor. 

Bing v. Bowers, 22 Fed. (2) 450 (Dist. Court, New York). 

Opinion by Judge Mack. 

Assignment of the net income and profits from the in¬ 
terest in certain property. Held valid assignment relieving 
the assignor from tax on the amount paid. 


I 
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Young v. Gnicktel, Dist. Court, N. J., 28 Fed. (2)| 789; 7 

T. R, 8225. ! 

1 

Beneficiary under a trust assigned $9000 out of! the in¬ 
come to her husband. The court holds that shd had a 
vested property right in the trust, that she could assign it, 
and that the income was not hers but her husbands. 

I 

Commissioner v. Field , 42 Fed. (2) 820 (2nd Cir.). 

In a suit in Illinois involving the construction of jthe will 
of Marshall Field. Sr., with reference to a trust j created 
thereby, a decree was entered holding his grandson, the 
taxpayer, had certain rights in the share of a 4 ece &sed 
brother, and that those rights were to the whole income 
as it fell due “absolutely, with all the incidents of Absolute 
ownership”. Thereupon the grandson assigned tvjo-thirds 
of this interest to his wife. The Commissioner held that 

__ I 

the entire interest was taxable to Marshall Field III. The 
Board reversed, and the Commissioner appealed, ijhe court 
holds that the assignment was of an existing interest in 
property and that the payment under it did not constitute 
income in the hands of the assignor, the taxpayer. 

Shellabarger v. Commissioner , 38 Fed. (2) 566. 

A testator created a trust for the benefit of his diiughters, 
the income to be payable in certain portions to them during 
their lives. One daughter was dissatisfied and threatened 
to contest the will. Thereupon they settled the^r differ¬ 
ences, one of the daughters agreeing to pay to a Bank as 
trustee 3/10 of the income as it was received by fier. The 
commissioner taxed that income to the daughter! who re¬ 
ceived it. The Board of Tax Appeals affirmed the Com¬ 
missioner, but the Circuit Court of Appeals, for jthe Sev¬ 
enth Circuit, reversed the Board holding that the Renuncia¬ 
tion of the daughter’s right to contest the will ]vas suffi¬ 
cient consideration for the contract of settlement, and that 
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that contract left no optional revocation in the daughter 
receiving the income from the obligation of turning it over 
at once to her sister, and that therefore the income did 
not belong to her and was not taxable to her. The court 
further held that it was quite immaterial that the agree¬ 
ment was to pay over the 3/10 as it was received by the 
daughter instead of being an assignment and a direction 
to the trustees to pay the 3/10 direct to the party desig¬ 
nated. In other words, the court went through the form to 
the real gist of the agreement, and inasmuch as the gist of 
the agreement was that the daughter who received the in¬ 
come did not own it, it could not be taxed to her. 

Nelson v. Ferguson, 56 Fed. (2) 121 (3rd Cir.). 

The taxpayer having secured a patent assigned it to the 
Warner Chemical Company on a contract to exploit it and 
pay him certain royalties. The taxpayer orally transferred 
to his wife all his interest in the contract which was later 
confirmed in writing. 

The court held that the contract obviously created a 
property right which was assignable and that the royalties 
were not taxable to him. 

Tracy v. Commissioner (Sixth Cir.) 70 Fed. (2) 93, 343 

CCH 9764. 

The taxpayer had a brokerage account. He transferred 
a one-half interest in it to his wife. Held that he was not 
liable for any income tax except upon one-half. 

Lowery v. Helvering (Second Cir.) 70 Fed. (2) 713, 343 

CCH 9927. 

Under a will the decedent left to his wife the possession, 
management, control, rents, profits, use and income of all 
of his personal property. The record showed that she never 
actually acquired possession, but later assigned to her chil- 
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dren by deed “all the income” to which she wa$ entitled 
under the will. The Board held the income taxable to the 
widow. The court reversed this decision and says}: 

“The Board seemed to concede that if the deed of 
gift had in fact stripped the donor of all interest in 
the property, no income later arising would have been 
taxable to her; and such is certainly the law.’’ 

I 

Saenger v. Commissioner, 69 Fed. (2) 631 (5th Cir.). 

The court says on page 633: 

“If what is done in any case, no matter what 
form of words is used, amounts to the transfer of right 
or title of that from which the income springs, the in¬ 
come follows the right.’’ 

I 

i 

Swartz v. Commissioner, 69 Fed. (2) 633 (5th Cik\)* 

One Swartz had a contract with a lumber coinpany to 
cut lumber from his property, they to pay him a fixed price 
a foot. He caused to be formed a corporation and assigned 
to it all his right, title and interest in the contrjact. The 
company maintained that the income was not incpme to it, 
but to Swartz, but the court holds, reversing the Board 
of Tax Appeals, that however imperative it might be to 
render ineffective, devices for avoiding income jtaxes the 
rule “does not operate to prevent bona fide transfers of 
that which is the right to income, nor to prevent! taxing to 
a transferee income from a property or thing which has 
been really assigned to him.” 

The court goes on to hold that the assignment! was of a 
property right and ‘ ‘ that the owner of these rights was the 
owner of the income they produced” and that having as¬ 
signed the right, the income was not the assignor’s and 
should be taxed to the assignee. 



20 


II. 

THE FACT THAT THE AGREEMENT RELATED IN SOME WAY TO A 
SEPARATION AGREEMENT OR A RELEASE OF ALL CLAIMS FOR 
ALIMONY, OR FOR THE MAINTENANCE OR SUPPORT OF THE 
WIFE AND CHILDREN, DOES NOT BEAR ON THE QUESTION OF 
THE VALIDITY, COMPLETENESS AND EFFECT OF THE ASSIGN¬ 
MENT. 

> 

The Board in its opinion (R. 44) added to the language 
we have already quoted the following statement: 

“The situation here is very much like that in Frank 
P. Welch, 12 B. T. A. 800, where the taxpayer entered 
into a separation agreement with his wife.” 

This and other references to the separation agreement 
would indicate that the Board based its decision upon the 
fact that the separation agreement entered into the consid¬ 
eration for the assignment. 

We submit that this argument of the Board might be 
correct if there were here involved the question whether 
or not a payment by Mr. Longyear of alimony were an 
allowable deduction under the Revenue Act. 

See Gould v. Gould, 245 U. S. 151. 

But here the question is whether the income in question, 
the payments by the Trustees, were ever income of Mr. 
Longyear after the assignment of the property right from 
which that income was derived. If there was a valid as¬ 
signment, the question whether that assignment was made 
as a gift or in satisfaction of a debt, or in lieu of alimony, 
or for any other purpose, has no bearing whatsoever. The 
two questions are separate and distinct. The Board of 
Tax Appeals itself has drawn this distinction with great 
clearness in the recent case of Reginald Brooks v. Com¬ 
missioner , decision 8676, August 10, 1934, 31 B. T. A. 
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I 

In that case the question was whether payments to the 
wife of the taxpayer under a trust created by himj for her 
benefit should be taxed as income to him. The husband and 
wife were divorced. There was nothing in the decree re¬ 
specting the property rights. But the day befor^ the de¬ 
cree was entered the parties agreed upon a trust indenture 
which was intended as a settlement of their differences. 
The husband transferred to the trustee certain properties, 
and in the trust it was provided that the income was to be 
paid to the extent of $12,000 to the wife, and an 3 r thing in 
excess to the husband, the taxpayer. If she died [while he 
was still living, the entire income was to come bacjc to him. 
Upon his death, if he should survive her, or upon Ijer death 
subsequent to his, the trust should terminate and the prop¬ 
erty be transferred to his residuary estate to be disposed of 
by his will. He had no power to administer, modify or re¬ 
voke. The Board notes, the Government maintain^ that be¬ 
cause the trust was created to provide payments in lieu of 
alimony the payments under it were income to! the tax¬ 
payer, relying on Gould v. Goidd and Frank F. Welch , 
above cited. The Board repudiated this view foij the rea¬ 
son above pointed out, and its language is so apt that we 
quote it in full rather than make a synopsis: 

“We disagree with his view. The cited portion of 
the regulations we need not discuss, for we are con¬ 
cerned here not with deductions from income \ but with 
what constitutes income. The fundamental inquiry is 
whether this petitioner made a valid transfer of cer¬ 
tain of his property to an irrevocable trust $nd, if he 
did, whether the income thereafter arising from that 
property belonged to him. 

That petitioner did make a valid and irrevocable dis¬ 
position and divested himself of the property forming 
the corpus of the trust seems indisputable. The trus¬ 
tee took over the title, possession, and control of the 
securities and continued to hold and deal xjvith them 
in its discretion. Petitioner had no power to change 
the investments or otherwise administer thq trust, or 
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to modify or revoke it. True, the property was to re¬ 
vert to his residuary estate upon the termination of the 
trust when both Brooks and his divorced wife should 
be dead, and was then to be disposed of by his will, 
but by the indenture he had divested himself for the 
rest of his life of all the incidents of ownership save 
the right to receive such revenues from the property 
as there might be in excess of $12,000 a year and to 
receive the whole income in the event Mrs. Brooks 
predeceased him. Consequently, petitioner having 
transferred the property, it would seem to follow that 
the income thereafter arising therefrom, except as to 
the excess over the stated amount, would not belong to 
him.” 

The Board then takes up the contention of the Government 
that the petitioner’s motive was to pay her alimony or a 
separation allowance. In this regard the Board states: 

“We are not prepared to say that the reasons and 
intentions motivating the creation of a trust are im¬ 
material, even though the rule that ownership of the 
income, and the burden of the tax thereon, follows own¬ 
ership of the property from wdiich it arises, has been 
adhered to and restated in so many decisions of this 
Board and the courts. But we do say that in the case 
at bar, being satisfied that a valid and irrevocable trust 
was established in good faith, and property transferred 
to it by petitioner, we see no adequate reason for hold¬ 
ing otherwise than that the revenues from that prop¬ 
erty thereafter should not be included in his income.” 

This clarifying distinction should have been made by the 
Board also in the instant case. Its failure to do so led, we 
submit, to confusion of the issue and to the misconception 
which is at the bottom of this decision. 

In this regard we also refer the court to 

S. A. Lynch v. Commissioner, 23 B. T. A. 435. 
Frank v. Commissioner, 51 Fed. (2) 923. 

In this last mentioned case it appears that the taxpayer 
desired to sell a piece of property. His wife refused to 
join unless she be paid $40,000, approximately one-half of 








its worth. Divorce proceedings had been started, j Subse¬ 
quently there was a divorce, but her agreement to execute 
the deed for $40,000 provided that the deed wag to be 
placed in escrow pending the determination of the divorce 
proceedings. The divorce was granted. The money was 
paid to the wife. The husband failed to report a profit on 
the sale to the extent of the $40,000 paid the wife and the 
Circuit Court of Appeals for the Fifth Circuit sustained 
him in his contention that it was not income to him,. 

The reasoning of the Board in the Brooks cas^ and in 
the cases above cited, is sound, and hence the faqt that a 
separation or maintenance understanding had any part in 
the agreement in evidence in this case has no bearing on 
the question whether that agreement constituted a valid 
assignment of the property rights conveyed. H^nce the 
problem falls back to the basic question whether oij* not the 
assignment was a valid and complete assignment of a prop¬ 
erty right. We submit, for the reasons already given, the 
assignment was complete and valid and that thq income 
thereafter produced by the right assigned was not income 
in the hands of the taxpayer, or in the language of jthe stat¬ 
ute, it was not income “of” John M. Longyear, <jr. 


EVEN IF IT SHOULD BE HELD THAT ALL OF THE PAYMENTS MADE 
TO MRS. LONGYEAR CONSTITUTED INCOME IN THE HANDS OF 

MR. LONGYEAR, THE TAXPAYER., SUCH OF THOSE PAYMENTS AS 

I 

WERE MADE IN SATISFACTION OF INTEREST ACCUMULATING ON 

I 

THE DEBT AND EVIDENCED BY THE NOTE GIVEN MRS. t-ONGYEAR 
BY THE TAXPAYER CONSTITUTE ALLOWABLE DEDUCTIONS UNDER 

I 

THE REVENUE ACT. 

If the court agrees with us in our position taken with 
reference to all of the payments made to Mrs. Longyear, 
there will be on need to consider the point here raised. But 
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if the court should hold that the payments made to Mrs. 
Longyear constitute income of the taxpayer to be included 
in a tabulation of his gross income, then he is entitled to 
include those payments which were by way of interest as 
allowable deductions in computing his net income. The 
Revenue Act in force for the years in question provide for 
a tax on the net income to be determined by deducting from 
the gross income all allowable deductions. 

Section 214 of the Revenue Act of 1924 (L T . S. Compiled 
Statutes 1925, Sec. 6336-l/6g) provides: 

i4 In computing net income there shall be allowed as 
deductions: 

* * * (2) all interest paid or accrued within the 
taxable year on indebtedness, except on indebtedness 
incurred or conditioned to purchase or carry obliga¬ 
tions or securities * * * the interest upon which is 
wholly exempt from taxation under this title.” 

The exception is quoted not because the indebtedness by 
any possibility is included within it, but rather as showing 
the intention of Congress to allow as a deduction all inter¬ 
est paid on any indebtedness. The same language is to be 
found in section 214 (2) in the Act of 1926, and in section 
23 of the Act of 1928. 

The agreement which we have quoted from provides for 
a note payable on or before the 1st of January 1945 and 
4 4 bearing interest at the rate of 6% per annum on all un¬ 
paid balances”. (R. 94) 

It is also to be recalled that the note on its face was to 
bear a reference to the agreement and the security given 
to support it. And in the third paragraph it is provided 
that the payments are 4 4 to be made to the holder of the 
note”. In other words, there was an obligation embodied 
in a negotiable note, the negotiation of which was contem¬ 
plated by the parties (R. 95). Many of the payments made 
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constitute, as we have pointed out, interest on tfyis note. 
(Findings E. 43, Stip. E. 57, Ex. X, E. 123) 

The Board in its opinion refused to allow the deduction 
on the ground that the interest payments were “fciade in 
lieu of alimonv award and therefore not deductible as in- 
terest on an indebtedness.” Even if it were conceded that 
the entire payment to Mrs. Longyear represented! the set¬ 
tlement of alimony and maintenance question and l^ad noth¬ 
ing whatsoever to do with her rights under the jirior as¬ 
signments, the fact remains that the amount to be paid was 
fixed by agreement approved by the decree of court. It 
thereby became an indebtedness. Neither alimony nor main¬ 
tenance is a matter of an exact figure. The amohnt is to 
be determined from all manner of elements, the rheans of 
the defendant, the means of the wife, and all the otjier vari¬ 
ous incidents that are a part of a divorce proceeding. The 
amount having been fixed by agreement it becomes an in¬ 
debtedness. Just why such an indebtedness is t^) be re¬ 
garded as any different from any other kind of ihdebted- 
ness is hard to understand. The Act speaks of afi indebt¬ 
edness. It does not eliminate an indebtedness between a 
husband and wife, and there is no ground for any such 

i 

distinction. 

We submit that it is idle to speak of the interest being a 
part of the agreement for the payment of alimofiy. The 
agreement w’as for $150,000. The interest represented the 
additional amount to be paid for the time tljat pay¬ 
ment of the principal sum or any part of it was idelayed. 
Interest, as that term is used in the Act, must be £iven its 
ordinary acceptation. Corpus Juris defines it as 

“The compensation allowed by law* or fixeid by the 
parties, for the use or forbearance of monek or as 
damages for its detention.” 

33 Corpus Juris, 178. 
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It ha£ been held by the Board, and recognized by the 
Commissioner himself, that interest is an allowable deduc¬ 
tion, even though it is paid upon an indebtedness which in 
and of itself is not an allowable deduction. For instance, 
income taxes paid in one year are not a proper deduction 
from the gross income for that year in computing the in¬ 
come tax. But on the other hand, where a federal income 
tax is delinquent and interest is paid in addition, that in¬ 
terest is recognized by the Commissioner as an allowable 
deduction. 

See: 

L. 0. 922, 2 C. B. 227. 

0. D. 319, 1 C. B. 247. 

Northwestern Motor Car Company v. Commis¬ 
sioner, 15 B. T. A. 1276. 

I. T. 1317, 1-1, C. B. 132. 

In Evans v. Howard Fire Brick Co 8 B. T. A. 867 it was 
held that a special assessment paid by a taxpayer for im¬ 
provements on his property was not a deductible item but 
the interest paid on that amount was a deductible item. 
(Page 876) 

Of course it is a truism that a gift by a husband to his wife 
would not be an allowable deduction, but where there is a 
valid debt owing by the husband to his wife, interest on that 
debt, if paid by him, is deductible, and the Board in Shapiro 

v. Commissioner, 29 B. T. A..., so held, provided there 

is no fraud apparent in the transaction. 

If the alimony were fixed by a decree of court and judg¬ 
ment given for a special sum, certainly interest paid in 
connection therewith would be interest on an indebtedness 
and a deductible item. 

Is there any doubt that had the taxpayer borrowed $150,- 
000 of a Bank on his own note, however secured, the in- 


terest payments to that bank would have been allowable 
deductions in his income tax returns. What difference is 
there in theory or in fact between such a situation and this 
case where the amount of the debt is fixed to the wife, and 
it is agreed that interest will be paid until the debt is 
finally disposed of. 

We respectfully submit, therefore, that if the theory be 
that the payments to Mrs. Longyear constituted income to 
Mr. Longyear because they were in satisfaction of ja debt, 
then such of said payments as were in satisfaction! of the 
interest on that debt constituted interest on an indebtedness 

j 

of the taxpayer and should be allowed to him as deductions. 


Respectfully submitted, 

William B. McIlvaineJ 
J. F. Dammann, j 

Attorneys for Petitioner, 
120 W. Adams Street, 
Chicago. | 

Wilson & McIlvaine, 

120 West Adams Street, Chicago. 

Of Counsel. 
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In the United States Court of Appeals 
for the District of Columbia 

I 

. I 

I 

I 

No. 6277 i 

I 

I 

John M. Longyear, Jr., petitioner! 


Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

i 

i 

_ i 

, ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
ST A TES BOARD OF TAX APPEALS 

i 

I 

- j 

BRIEF FOR THE RESPONDENT 

I 

I 

I 

— 

I 

i 

OPINION BELOW 

I 

I 

The only previous opinion in this case is that of 
the Board of Tax Appeals (R. 43-45) reported in 
28 B. T. A. 1086. ! 

JURISDICTION 

i 

This case involves income taxes for the years 
1925,1926,1927, and 1929 in the aggregate amount 
of $3,979.92. This appeal was taken frcjm a de¬ 
cision of the Board of Tax Appeals eniered on 
February 21,1934 (R. 46). Petition for rejview was 

(i) ! 


! 
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filed May 17,1934 (R. 47-51), pursuant to the pro¬ 
visions of the Revenue Act of 1926, c. 27, 44 Stat. 
9, Sections 1001,1002, and 1003, as amended by Sec¬ 
tion 1101 of the Revenue Act of 1932, c. 209,47 Stat. 
169. Stipulation for review by the United States 
Court of Appeals for the District of Columbia was 
entered into and filed May 17, 1934 (R. 47), 
pursuant to Section 1002 of the Revenue Act of 
1926. 

QUESTION PRESENTED 

Whether payments made to petitioner’s di¬ 
vorced wife by trustees of petitioner’s deceased 
father’s estate, pursuant to an alleged assignment 
made by petitioner of a portion of his interest in 
the estate, as security for the payment of his note 
given to his divorced wife in lieu of alimony, are 
taxable to petitioner. 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved will be 
found in the Appendix, infra, pp. 20, 21. 

STATEMENT 

The facts found by the Board are substantially 
as follows (R. 38-43) : 

The petitioner’s father, who was a resident of 
Marquette County, Michigan, died testate on May 
28,1922. By his will, which was duly probated in 
the county and state of his residence, his residuary 
estate was placed in trust, with directions to the 
trustees to distribute the income therefrom and the 



proceeds from the sale of any of the corpus, share 
and share alike, to the testator’s children, o ( f whom 
the petitioner was one. Testator provided in his 
will the following (R. 39) : | 

If at the time of my death any of iny said 
sons shall have a wife me surviving, with 
whom he is living in loving terms, J. direct 
and authorize my said Executors and 
Trustees to pay to such wife so lon^ as she 
and my said sons are living as husband and 
wife one-half (Vz) of the sums herein di¬ 
rected to be paid to such son. j 

At the time of the death of his father petitioner 
was married, but was not living with h^s wife, 
Elizabeth B. Longyear, on ‘ 4 loving terms.’] On or 
about November 1,1922, the petitioner executed in 
Mexico an instrument of assignment, herbinafter 
referred to as the Mexican assignment (R. 74, Ex. 
II). By this instrument the petitioner assigned to 
his wife for her support and the support and educa¬ 
tion of their two infant children a one-half part of 
'“whatever sums of money may now or hereafter at 
any time be due or coming to me from thb Estate 
of my father.” 

i 

In October 1923 a suit for divorce was instituted 
in the State of Nevada wherein the petitioner was 
plaintiff and cross-defendant and Elizabeth B. 
Longyear was defendant and cross-plaintiijf. Dur¬ 
ing the pendency of this suit, on December $0, 1923, 
petitioner and his wife entered into a written agree¬ 
ment, hereinafter referred to as the Nevada agree- 
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merit (R. 76-81, Ex. III). This last-mentioned 
agreement canceled the Mexican assignment, and, 
after reciting in part that the intentions of the 
parties was to settle all property rights and provide 
for the future comfort, maintenance, and support 
of Elizabeth B. Longyear, provided that, upon exe¬ 
cution by the petitioner of the assignment therein 
contemplated, Elizabeth B. Longyear surrendered 
all claims to alimonv and dower to which she might 
be entitled. Pursuant to this agreement, the peti¬ 
tioner executed an assignment, to Elizabeth B. 
Longvear of a one-fourth interest in whatever sums 
of money or other property might be due or coming 
to him from the estate of his father (R. 83-84, Ex. 
IY, par. 5). 

On December 20, 1923, the petitioner’s wife was 
awarded a divorce from him by a decree of the 
Nevada court, which expressly approved the 
Nevada agreement and decreed it as settlement of 
the property rights of the parties (R. 88). 

L T ntil some time in 1924 the trustees of the estate 
of petitioner’s deceased father made payments to 
Elizabeth B. Longyear under the assignment. At 
that time, some question having arisen about the 
validity of both assignments, the trustees refused 
to make any further payments to Elizabeth B. 
Longyear until a court of competent jurisdiction 
passed upon the question. Thereafter, and pend¬ 
ing litigation of this question, the trustees paid 
the assigned portion into a special account opened 
by them for that purpose. Elizabeth B. Longyear 
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thereupon, in her individual capacity, and ab guard¬ 
ian of the infant children affected by other pro¬ 
visions of the agreement, by a bill in chancery filed 
in the Circuit Court of Marquette County, Michi¬ 
gan, against the petitioner herein and othejr proper 
parties, prayed that court for a decree affirming 
the validity of the assignment and enforcing its 
terms. The above-mentioned bill also contained an 

i 

allegation attacking a provision of the dependent’s 
will (R. 40). I 

I 

Pending this litigation the parties thereto en¬ 
tered into a written agreement on Decejnber 29, 
1925 (R. 89-113), which, after being appjroved by 
the court, was made a part of the record of the 

i 

chancery court above mentioned. This agreement, 
hereinafter referred to as the Michigan agreement, 

T 

provided for the execution and delivery! by peti¬ 
tioner to Elizabeth B. Longyear of a note for 
$150,000, bearing date as of the effective dgte of the 
agreement, together with interest at this rate of 

l 

six per centum per annum, and payable ofi or about 
January 1,1945. This agreement was mgde a part 

i 

of the note by reference thereto on the fgce of the 
note. | 

The agreement secured the payment afid method 
of payment of the above note in the I following 
language (R. 94, 95) : j 

Said note shall be secured by thp interests 
hereinafter described in the estatfe of John 

M. Longyear, deceased. 

* * * * * 
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* * * that there shall stand as security 

for the said note, a one-fourth part or por¬ 
tion of the family share of John M. Long¬ 
year, Jr., in the estate of John M. Longyear, 
deceased; and all distributions from said 
one-fourth j)art from and after the effective 
date of this agreement, and until the full 
payment of the principal and interest of said 
note, shall be made to the holder of said 
note and be applied, first, to the payment of 
any accrued interest thereon, and then to or 
toward the payment of any balance of said 
indebtedness; it being understood and 
agreed that from and after the death of John 
M. Longyear, Jr., all distributions on ac¬ 
count of said one-fourth part by the Ex¬ 
ecutors and Trustees shall be made from 
the family share of John M. Longyear, 
Jr., * * *. 

The agreement characterizes the last-quoted lan¬ 
guage as follows (R. 100, par. (b) ) : 

Subject to the lien provisions contained 
in paragraph Third hereof, * * *. 

Elizabeth B. Longyear on her part released any and 
all rights she then had, or might thereafter claim, 
under the will of petitioner’s deceased father or 
under the Mexican and Nevada assignments here¬ 
inbefore mentioned. 

Various payments were made on the note held by 
petitioner’s divorced wife by the trustees of peti¬ 
tioner’s deceased father’s estate. All of such pay¬ 
ments were made in accordance with the provisions 
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l 


I 

! 


I 

of the settlement agreement. The Board 1 of Tax 
Appeals held that the payments made to the peti¬ 
tioner’s divorced wife, who was the holder of the 
note above described and, pursuant to tbh settle¬ 
ment agreement, constituted income to the peti¬ 
tioner and was taxable to him as such. Fifom this 
determination the petitioner appeals. 

SUMMARY OF ARGUMENT 

The payments made by the trustees to Elizabeth 
B. Longyear, pursuant to the Mexican agreement 
and on account of the note therein mentioned, were 
in discharge of petitioner’s legal obligation! to Eliz¬ 
abeth B. Longyear for support and maintenance 
and were paid as alimony or in discharge cjf an ob¬ 
ligation given by the petitioner to his divorced wife 
in lieu thereof. Such payments constitute4 income 
to the petitioner, and were properly taxable to him 
on the theory of constructive receipt, he not having 
divested himself of his property right or any part 
of the corpus of his father’s estate, but merely hav¬ 
ing agreed that a portion of his share j therein 
should “stand as security for the said nbte” (R. 
95, Ex. VII), which he executed. 

There is no merit to petitioner’s contentions: 
(1) That distributions were made to Elizabeth B. 
Longyear and not to him, and were not subject to 
his control; (2) that portions of the amouints paid 
to Elizabeth B. Longyear by the trustees should be 
deducted from his gross income as interest paid on 
an indebtedness. 

95262—34-2 
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ARGUMENT 

It is not to be questioned that during the taxable 
years involved the petitioner was under obligation 
to provide maintenance and support for Elizabeth 
B. Longyear, his divorced wife. Before divorce 
this marital obligation cannot be doubted, and was 
expressly recognized by the petitioner in the Mex- 

i 

ican aiid Nevada agreements and by the court of 
divorce in its decree by reference to the Nevada 
agreement (R. 88, Ex. V, Folio 112). The sub¬ 
sequent Michigan agreement referred to the Mex¬ 
ican and Nevada assignments (R. 103, Ex. VII, 
par. Eleventh), and put this obligation in the form 
of a note, the payment of which, along with so- 
called interest, was secured by a portion of peti¬ 
tioner’s interest in the estate of his deceased father 
(R. 94, Ex. VII). The security given was re¬ 
garded as a lien on the petitioner’s family share 
of the trust estate (R. 101, Ex. VII, par. Seventh 

(c)). 

The petitioner was under the legal obligation to 
pay alimony to his divorced wife, and payments 
made to discharge this obligation are not deduct¬ 
ible from his gross income. Gould v. Gould, 245 
U. S. 151. Revenue Act of 1926, c. 27, 44 Stat. 9, 
Section 215 (a) (1) (U. S. C. App., Title 26, Sec¬ 
tion 956) ; Regulations 69, Article 291; Revenue 
Act of 1928, c. 852,45 Stat. 791, Section 24 (a) (1) ; 
Regulations 74, Article 281. Nor will the form or 
manner of making the payments render them de- 
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ductible by the petitioner. In Gilman v. Commis¬ 
sioner, 53 F. (2d) 47, 50 (C. C. A. 8th), the court 
said: | 

i 

The petitioner was obliged to prbvide for 
his family before the execution of these 
papers, and, aside from the statutory de¬ 
ductions for dependents, was not entitled to 
take any credit for money so expended. To 
permit petitioner to put his obligation in 
this form, classifying it as indebtedness and 
treat the funds furnished his fanfily as in¬ 
terest, would be to grant him deductions not 
authorized by the statute. Bing y. Bowers 
(D. C.), 22 F. (2d) 450. 

The substance of the agreements was to pay ali¬ 
mony. That they ultimately took the form of a 
note and security is not determinative oil the ques¬ 
tion of taxability. Eisner v. Macomber,\ 252 U. S. 
189, 211; United States v. Phellis, 257 iK S. i56. 

In Audubon v. Sliufeldt, 181 U. S. 575, 577-578, 
the Supreme Court said: ! 

Alimony does not arise from anjy business 
transaction, but from the relation of mar¬ 
riage. It is not founded on contract, ex¬ 
press or implied, but on the natural and 
legal duty of the husband to si^pport the 
wife. The general obligation to [support is 
made specific by the decree of tbfe court of 
appropriate jurisdiction. * * j* Perma¬ 
nent alimony is regarded rather as a portion 
of the husband’s estate to w T hich jthe wife is 
equitably entitled, than as strictly a debt; 
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alimony from time to time may be regarded 
as a portion of his current income or earn¬ 
ings; * * *. 

The Circuit Court of Appeals for the Second Cir¬ 
cuit recently decided in the Commissioner’s favor 
a case involving a similar question. Turner v. 
Commissioner, 71 F. (2d) 1018. In the Turner 
case, the taxpayer established a trust to pay $20,- 
000 per annum to his wife for her support pursuant 
to a separation agreement. The question involved 
was whether Turner was taxable on income paid to 
his wife out of dividends on stock deposited to se¬ 
cure his obligations under the agreements. The 
Board of Tax Appeals decided the case in the Gov¬ 
ernment’s favor on two grounds: (1) that Turner 
never relinquished ownership of the deposited 
stock; (2) that he was personally obligated to sup¬ 
ply. his wife with an income each year, and it was 
immaterial whether that obligation was discharged 
by payment directly by him or by the trustees on 
his behalf, citing Old Colony Tr. Co . v. Commis¬ 
sioner, 279 U. S. 716. The Second Circuit, with¬ 
out opinion, affirmed the decision of the Board “on 
authority of Gould v. Gould, 245 U. S. 151.” 

Because of the benefit actually realized in this 
case by the petitioner through the use of a part 
of the income from the estate of his deceased father 
to satisfy his legal obligation, he has constructively 
received income from the estate before it passed 
to his divorced wife. It has been held in other 


cases that amounts otherwise payable to! a tax¬ 
payer, but devoted at his direction to satisfy! a legal 
obligation, are income to the taxpayer on the 
theory of constructive receipt. Cf. Old Colony Tr . 
Co. v. Commissioner, supra; United States v. 
Boston & M. R. Co., 279 U. S. 732; United States 
v. Mahoning Coal R. R. Co., 51 F. (2d) 20^ (C. C. 
A. 6th), certiorari denied, 285 U. S. 559. The pay¬ 
ments made to discharge petitioner’s legal obliga¬ 
tion to pay alimony, or the principal and sb-called 
interest due on his note given in lieu thereof, were 
equivalent to receipt by the petitioner just ^.s much 
as the payment of the taxpayer’s income taxes 
were constructively received in cases ju^t cited. 
If the taxpayer had directed his bank to pay over 
income as it accrued from deposits for the support 
of his wife, we believe there would be po doubt 
that the income so accrued and paid would be tax¬ 
able to him as in the first instance. The ^act that 
he accomplished the same purpose by directions to 
trustees to make such payments out of income ac¬ 
cruing to him from a trust estate and tljiat such 
payments were made on account of his hote, for 
which a part of his interest in his father’s estate 
stood security, should make no different in the 
incidence of the tax. 

In Willcuts v. Douglas (C. C. A. 8th), decided 
September 10, 1934, not officially reported but 
found in 343-A C. C. H., p. 10, 232, the eburt held 
that although the trust there considered was an 
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irrevocable trust, the purpose and effect of creat¬ 
ing a trust and paying the income therefrom to the 
taxpayer’s divorced wife was to provide a substi¬ 
tute for alimony payments, and, as the trust income 
directly benefited the taxpayer by discharging a 
legal obligation, was taxable to him. The court 
said (p. 10, 234): 

In efforts to avoid income or estate taxes r 
various devices have come to the courts. 
From decisions thereon has evolved the gen¬ 
eral rule that where the creator receives 
“the substance of enjoyment” (Burnet v. 
Wells, 289 U. S. 670, 677) of the in¬ 
come it is regarded as his for taxation 
purposes. * * * 

The facts in Will cut ts v. Douglas differ materi¬ 
ally from those in the east involved herein only in 
the method adopted for the discharge of an iden¬ 
tical obligation which the taxpayer in each 
case was bound to perform. In the above-cited 
case, the divorced wife received the income from 
an irrevocable trust. In the ease at bar, the di¬ 
vorced wife received a note to be paid by peti¬ 
tioner’s direction out of the income accruing to the 
petitioner from the estate of his deceased father. 

The petitioner here directed the trustees of his 
father’s estate to make payments on account of his 
note to the holder thereof out of his distributive 
share of the estate as it accrued. There was no 
assignment or creation of a trust as was here in 
the case of petitioner’s children. The owner of 



pledged income-producing property, or estate, is 
taxable, despite the fact that the income accruing 
from such property or estate is paid to the pledgee 
in curtailment or payment of debt. The jincome 
here was used to reduce the petitioner’s obligation 
to his wife, and the petitioner benefited thereby. 
The fact that payments of such a note are not de¬ 
ductible under the income-tax laws does npt alter 
the conclusion. If it be conceded, and it is hot, that 
there were here involved an assignment kich as 
would, on the authority of this court, as stated in 
Hall v. Burnet, 54 F. (2d) 443, 444, be ,‘not of 
future earnings but the transfer of a property 
right ”, it would in no respect benefit the petitioner. 
This court, in the later Hall case (Hall v. Helver¬ 
ing, 68 F. (2d) 399), held that where the w^fe had, 
as a part of the consideration for the assignment, 
agreed to pay certain debts for the assignor, such 
amounts as were paid by her in satisfaction of the 
assignor’s debts are taxable to him. Here, all sums 
that were paid to the divorced wife were jn satis¬ 
faction of the petitioner’s legal obligation and are 
properly taxable to him. I 

The petitioner relies heavily on the coifimunity 
property eases (Poe v. Seaborn, 282 U. S. 101; 
Goodell v. Koch, 282 U. S. 118; Bender y. Pfaff, 
282 U. S. 127) to sustain the position tljat pay¬ 
ments made to the divorced wife were incofne “of” 
the wife, and not income “of” the petitioner. It 
is submitted that these cases are not germane. In 
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those cases, the earnings, by local law, were never 
the property of the husband, but that of the com¬ 
munity (Poe v. Seaborn, 282 U. S. 101,117). The 
Supreme Court there made that distinction between 
the cases cited by the petitioner and Lucas v. Earl, 
28TU. S. Ill, 114, where it said: 

There is no doubt that the statute could tax 
salaries to those who earned them and pro¬ 
vide that the tax could not be escaped by an¬ 
ticipatory arrangements and contracts how¬ 
ever skillfully devised to prevent the salary 
when paid from vesting even for a second in 
the man who earned it. 

In Burnet v. Leininger, 285 U. S. 136,142, the Su¬ 
preme Court again held that it considered the Earl 
case unaffected by Poe v. Seaborn, supra, and said: 

This ruling was not disturbed by Poe v. 
Seaborn, 282 U. S. 101, which pointed out 
the distinction. 

The petitioner suggests that since the agree¬ 
ments provid^that payments “ shall be made to the 
holder of said note”, the holder of the note, who¬ 
ever it might be, is the assignee of the petitioner. 
Simultaneously, it is suggested that the note given 
by the petitioner to his divorced wife, and carrying 
the agreement on its face, is negotiable. If peti¬ 
tioner is otherwise correct, by the law of the State 
of Michigan, the note here considered is not negoti¬ 
able, being an order or promise to pay out of a 
particular fund. Par. 6044, Section 5, Compiled 
Laws of Michigan, 1915. 
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The petitioner, in his brief, relies on th^ recent 
case of Brooks y. Commissioner, 31 B. T. Ai 70, 73, 
where it was urged upon the Board by the Commis¬ 
sioner that the petitioner’s motive was to j^ay his 
wife alimony or a separation allowance, and where 
the Board said: 

* * * being satisfied that a valid and 
irrevocable trust was established ip good 
faith, and property transferred tb it by 
petitioner, we see no adequate reason for 
holding otherwise than that the rjevenues 
from that property thereafter should not be 
included in his income. 

i 

In the instant case there was no ‘ ‘valid apd irre¬ 
vocable trust.” In the Brooks case, the property 
reverted to the residuary estate of the grantor only 
upon the death of both the grantor and the bene¬ 
ficiary. Here, payment of an obligation^ termi¬ 
nated the agreed payments. Aside from these dis¬ 
tinguishing characteristics, and with all deference 
to the Board, it would seem that the cases bf Will- 
cuts v. Douglas, supra, and Turner v. Commis¬ 
sioner, supra, are more persuasive. 

Frank v. Commissioner, 51 F. (2d) 923 (C. C. A. 
3rd), cited by the petitioner, was in no wa}| related 
to alimony, but, as there stated, involved! the in¬ 
choate right of the estranged wife in the healty of 
the husband. 

Lynch v. Commissioner, 23 B.T.A. 435, 439, cited 
by the petitioner, said: 
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There is nothing to indicate that the peti¬ 
tioner was legally bound to make any pay¬ 
ments to his wife prior to the execution of 
the agreement. 

This is, therefore, distinguishable from the case at 
bar. 

The numerous cases cited in the petitioner's brief 
as authority for an assignment of future income, or 
of interests, being an assignment or transfer of 
property, are not in point to the question here. In 
the cited cases, many of which dealt with gifts, 
there is not to be found one case where the as¬ 
signed payments or property were in discharge of 
a legal obligation, or, as here, as security for the 
discharge of such an obligation. 

Counsel for the petitioner very plausibly argues 
in his brief that, if it should be held that all of 
the payments made to Mrs. Longyear constituted 
income in the hands of the petitioner, such pay¬ 
ments as were made in “ satisfaction of interest on 
the debt and evidenced by the note” are allowable 
deductions to the petitioner as interest paid on in¬ 
debtedness. In determining this question, the 
Board said (R. 44) : 

The interest payments in question are pay¬ 
able as a part of the agreement made in lieu 
of an alimony award and, therefore, are not 
deductible as interest on an indebtedness. 

It is submitted that the conclusion reached by the 
Board is correct. 
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The Supreme Court has refused to give] a per¬ 
emptory definition of interest, but, if it may be 
defined as the petitioner has it in his brief (jp. 25): 

The compensation allowed by law pr fixed 
by the parties, for the use or forbearance of 
money, or as damages for its detention, 33 
Corpus Juris, 178, | 

then it would seem that none of the payments here 
considered were 4 ‘interest.” The petitioner was 
not a borrower, or user, of his divorced wife’s 
money. He did not owe money to his wife, but 
was under the legal obligation for suppprt and 
maintenance, and this was not withheld, ^he note 
in this case was evidence of the obligation, by 
agreement of the parties, and was not a debt. 

It did not grow out of any contractual felation, 
express or implied, but out of the natural dnd legal 
duty of the husband to support the wife (f^udubon 
v. Shufeldt, supra; W et mo re v. Markoe, 196 U. S. 
68), and any payments made thereon as ^o-called 
interest, or on principal of the note, partake of the 
same character as that for which the ncjte itself 
was given. In Audubon v. Shufeldt; supra, the 
Court said (pp. 577-578) : j 

The decree of a court of one Stated indeed, 
for the present payment of a definite sum 
of money as alimony, is a record iwhich is 
entitled to full faith and credit in] another 
State, and may therefore be there ’enforced 
by suit. * * * But its obligation in that 

respect does not affect its nature, j 



18 


The fact that a judgment for a specific amount has 
been rendered does not preclude the court from de¬ 
termining the nature of the liability which has been 
reduced to judgment. Boynton v. Ball, 121 U. S. 
457,466; Audubon v. Shufeldt, supra; Wetmore v. 
Markoe, 196 U. S. 68, 72. It follows that the lia¬ 
bility for which the note here was evidence may be 
so determined. 

Petitioner’s note was not a debt or the evidence 
of an indebtedness such as would permit the deduc¬ 
tion of amounts paid as interest thereon as interest 
paid on indebtedness. Cf. Gilman v. Commis¬ 
sioner, supra. Judgments rendered for alimony 
are not debts dischargeable in bankruptcy ( Audu¬ 
bon v. Sliufeldt, supra; Wetmore v. Markoe, 
supra) ; nor is imprisonment for failure to pay 
alimony inhibited by the constitutional provision 
against imprisonment for debt, State v. Cook, 66 
Ohio St. 566, 58 L. R. A. 625. Petitioner’s note 
here, as the judgments involved in Audubon v. 
Shufeldt, supra, and Wetmore v. Markoe, supra, 
would not be dischargeable in bankruptcy proceed¬ 
ings for the reasons given in the cited cases. The 
note was not a debt, but evidence of a legal obliga¬ 
tion of a very dissimilar nature, and all payments 
made thereon were made in discharge of the legal 
obligation and not deductible to the petitioner. 

To summarize, it is submitted that the petitioner 
is taxable on all amounts paid to his wife by the 
trustees of his deceased father’s estate during the 
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taxable years involved here, (1) by authority of the 
rule in Gould v. Gould, siipra, that payments by the 
husband to his divorced wife for her support do not 
decrease his taxable income; (2) becajuse peti¬ 
tioner has benefited in a very real sense bj the pay¬ 
ments which were made at his direction in satis¬ 
faction of his legal obligation to his divorced wife; 
(3) that there was no assignment here inyolved but 
merely direction to pay certain sums; add (4) no 
debt of such nature existed that payments of so- 
called interest thereon are deductible to petitioner 
as interest paid on indebtedness. 

i 

i 

CONCLUSION 

I 

It is respectfully submitted, therefor^, that the 
petition for review should be denied and that the 
decision of the Board of Tax Appeals jshould be 
affirmed. 

Respectfully, J 

Frank J. Wideman, 
Assistant Attorney general. 

Sew all Key. j 

i 

Berryman Gree^ 

Special Assistants to the Attorney General. 

i 

November 1934. 



APPENDIX 


Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 213. * * * 

(a) The term “gross income” includes 
gains, profits, and income derived from 
salaries, wages, or compensation for per¬ 
sonal service, * * * of whatever kind 

and in whatever form paid, or from profes¬ 
sions, vocations, trades, businesses, com¬ 
merce, or sales, or dealings in property, 
whether real or personal, growing out of the 
ownership or use of or interest in such 
property; also from interest, rent, divi¬ 
dends, securities, or the transaction of any 
business carried on for gain or profit, or 
gains or profits and income derived from 
any source whatever. * * * (U. S. C. 

App., Title 26, Section 954.) 

Sec. 214. (a) In computing net income 
there shall be allowed as deductions: 
***** 

(2) All interest paid or accrued within 
the taxable year on indebtedness, * * *. 

(U. S. C. App., Title 26, Section 955.) 

Sec. 215. (a) In computing net income no 
deduction shall in any case be allowed in 
respect of— 

(1) Personal, living, or family expenses. 
(U. S. C. App., Title 26, Section 956.) 

Sections 22 (a), 23 (b), and 24 (a) (1) of the 

Revenue Act of 1928, c. 852, 45 Stat. 791, are sub¬ 
stantially the same as the sections of the Revenue 
Act of 1926 quoted above. 

( 20 ) 





Compiled Laws of Michigan (1915), Paragraph 
6044: | 

Unconditional Promise. Sec. 5. An un¬ 
qualified order or promise to pay isj uncon¬ 
ditional within the meaning of this 
Act, * * *. " j 

But an order or promise to pay out of a 
particular fund is not unconditional. 


Regulations 69: 

Art. 291. Personal and family expanses .— 
* * * Alimony and an allowance paid 

under a separation agreement are jnot de¬ 
ductible from gross income. (Seq article 

73.) * * * i 

Art. 73. Gifts and bequests .-4* * * 
Neither alimony nor an allowance cased on 

V I 

a separation agreement is taxable j income. 

(See article 291.) j 

Articles 281 and 83 of Regulations 74 fire sub¬ 
stantially the same as the Articles in Regulations 
69 quoted above. 
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FOE THE DISTEICT OF COLUMBIA I 
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April Term 1934. 
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No. 6277 


1 

JOHN M. LONGYEAR, JR., 

I 1 

Petitioner , i 

' | 

vs. ' 

> 1 

GTJY T. HELVERING, Commissioner of I 

k ! 

Internal Revenue. 

J 

) i 

-j- 


MEMOEANDUM CONCEENING EECENT AlfTHOE- 
ITIES AND IN EEPLY TO CEETAIN POINTS AD¬ 
VANCED BY THE EESPONDENT. ! 


Since the petitioner’s brief was prepared and filed, this 
court has handed down one decision and the Boar<ji of Tax 
Appeals several others, which bear directly on the ques¬ 
tions involved. 

. i 

For the purpose of referring to such cases, &nd also 
to some others cited by counsel for the Commissibner, we 
desire, with the permission of the court, to file thjs memo¬ 
randum. 
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I. 

WAS THERE AN ASSIGNMENT BY JOHN M. LONGYEAR,, JR., OF A 

PORTION OF HIS INTEREST IN HIS FATHER'S TRUST ESTATE 

TO OR FOR THE BENEFIT OF HIS DIVORCED WIFE. 

In the case of McDonald v. Helvering .Fed. 2nd., 

....App. D. C., 353 C. C. H. 9234 (decision rendered 

December 10, 1934), this court affirmed a decision of the 
Board of Tax Appeals holding in a somewhat similar case 
that payments made to the divorced wife of the taxpayer 
bv trustees of the estate of his father should be taxed as 
income to the husband. 

The decision, however, is clearly distinguishable as it 
is expressly based on the fact that there was no assign¬ 
ment by the husband of his interest in the principal which 
produced the income, while in the case at bar there was 
such an assignment. 

A comparison of the facts and documents in the two 
cases clearly demonstrates this vital distinction. 

In the McDonald case it will be recalled that during the 
course of the divorce proceedings between the taxpayer 
and his wife several successive agreements for alimony 
payments were made. By the first, $400,000 was to be paid 
by the husband. At the same time he did ‘ 4 assign, trans¬ 
fer and set over” to his wife an interest in his share of 
the property of the estate of his father, to the extent of 
$400,000. But subsequently, a year later, the contract was 
changed essentially so that $150,000 was to be paid as a 
lump sum, and the balance of $250,000 in yearly install¬ 
ments of $25,000 each, and the all important section where¬ 
by the husband assigned an interest in his share in his 
father's estate was stricken out, leaving only an agreement 
that the husband would pay the amounts agreed to, and 
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i 


a mere direction to the trustees to take care 
ments as the income from the trust fell due. 
ten agreement some three months later was 
the same effect. 

Upon this state of facts, the court said: 

“The question presented in the instant case is 
whether the petitioner assigned and transferred to his 
wife a present property ownership in petitioner’s in¬ 
come in the amount of $25,000 a year. If such j a trans¬ 
fer was actually made by the petitioner to his ivife, 
he would not be subject to income for the transfer of 
interest. However, we are of the opinion that no such 
transfer was made as ivould invest petitioner's wife 
with the actual title to any present interest or estate 
in any part of the corpus of the trust property or in¬ 
come therefrom (Italics ours.) 

l 

In the case at bar there was an agreement which was 
in effect a valid and irrevocable assignment, completed by 
a judgment of the court which had jurisdiction over all 
parties and the res, the trust property. 

| 

It is true that in the McDonald case, this courtIsavs: 

“It must be observed that this assignment was not 
made for the purpose of extinguishing thje debt of 
$400,000 by a transfer of an interest in the j property. 
The debt was to continue, and the transfer !was made 
as security for its payment. The transfer jserved no 
purpose except to secure the payment of thht amount 
by the petitioner to his wife,” 

but it is submitted that that the extinguishment <j)f the debt 
is not a controlling factor, and that the court sp indicates 
by the succeeding and closing sentence of the $ame para¬ 
graph : 

“Even this transfer, however, was rescinded by the 
subsequent agreement between them.” j 

I 

• It is also true that in the case at bar the agreement of 

1 

assignment contains the phraseology: ; 

“All parties hereto and all parties in interest rep¬ 
resented herein agree with Elizabeth B. Longyear her 


of thpse pay- 
A tlplrd writ- 
to 
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heirs executors administrators and assigns that there 
shall stand as security for said note a one-fourth part 
or portion of the family share of John M. Longyear.” 

(R. 95). (Italics ours). 

But that language must be read in connection with the 
basic fact (Paragraphs VII, VIII, R. 91) that the agree¬ 
ment was to evidence a settlement (Paragraph XIII, R. 
93) of the much-mooted question raised in the Marquette 
suit (Paragraph VI, R. 91) as to the validity of the prior 
assignments, and by its terms that very portion, the quar¬ 
ter share of his interest in his father’s estate, which had 
already been assigned by the prior instruments was “to 
stand as security”. Thereby the effectiveness of the prior 
assignment was practically continued, the only change 
being as to the lump sum. 

Moreover the language goes much further and provides: 

“All distributions from said one-fourth part from 
and after the effective date of this agreement and until 
full payment of principal and interest of said note shall 
be made to the holder of said note * * *.” (Italics 
ours.) (R. 95). 

By another condition of the agreement the extent of the 
assignment was evidenced by a note bearing interest at six 
per cent (R. 94) and carrying on its face a reference to 
the agreement (R. 95). 

The language as to the one-eighth part assigned to the 
children of the taxpayer was practically the same as that 
with reference to the one-fourth already spoken of, the 
provision reading “A one-eighth part or portion of such 
family share of John M. Longyer, Jr., shall be disposed of 
and distributed as follows:” (R. 96, paragraph V and R. 
98, paragraph VI). This phraseology has already been 
held by the Board of Tax Appeals in this very case to con¬ 
stitute a valid assignment. 

By the terms of the sixteenth paragraph of the agree- 







ment it is agreed that the Circuit Court of Marquette 
County is to retain jurisdiction to compel the carrying out 
of the performance of the agreement (R. 107), aijid by the 
twentieth clause the parties agree to execute sijich other 
conveyances or other instruments as may be necessary to 
carry into effect the intention of the agreement.! 

I 

Finally, it is provided in the 21st paragraph (R. 109) 
that the agreement shall be effective ivhen approved by 
the Marquette court, and in accordance with that agree¬ 
ment the Circuit Court of Marquette County “ordered, ad¬ 
judged and decreed that all further proceedings in and 
about the administration of the estate of John M. Long¬ 
year, deceased, shall be had in accordance with the terms 
and provisions of said agreement, with like force ^nd effect 
as is expressed in said agreement’’ (R. 120). (Itajics ours.) 

After that order was entered, what shadow o|f interest 
remained in John M. Longyear, Jr., in the portion of his 

share of his father’s estate covered by the agreement. 

1 

He was thereby entirely and irrevocably, to tl|e amount 
and for the time stipulated in the agreement, divested of 
that interest, and, unlike the McDonald case, it w^s thereby 
completely and fully vested in his wife, or the j holder of 
the note in the event of a further assignment by her. 

That judgment was absolutely binding and enforcible. 

Authorities have been cited by counsel for thd Commis¬ 
sioner, particularly the case of Audubon v. Shufeldt, 181 
U. S. 575 (page 9 of the Commissioner’s brief) to the ef¬ 
fect that an alimony decree does not create a clebt which 
is dischargeable in bankruptcy. 

But the question is not whether such an agreement or 
the note or judgment in this case might be discharged in 
bankruptcy. The question is whether it is enfoifcible, that 
is, whether the definite agreements with referehce to the 
transfer of the share of the taxpayer in his father’s trust 
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estate, having been embodied in the judgment of a court, 
are binding* and enforcible. 

The very case referred to by counsel recognizes the 
binding effect of such a judgment, citing Barber v. Bar¬ 
ber, 21 How. 582. In the Barber case a leading case on 
the subject, it appears that the husband and wife were 
divorced by a New York court. The husband left the state 
and the wife then sued in the United States court in Wis¬ 
consin for alimony due under the decree, and recovered. 
On appeal the Supreme Court held that even though the 
United States court had no jurisdiction over the matter of 
divorce and alimony, once a decree of court had fixed the 
liabilities of the parties the decree was the same as any 
other judgment and could be enforced in the same way. 
The court said (P. 584): 

“Our first remark is—and we wish it to be re¬ 
membered—that this is not a suit asking the court for 
the allowance of alimony. That has been done by a 
court of competent jurisdiction. # * * (R. 595) 

When that has been done” (a decree entered fixing 
alimony) “it becomes a judicial debt of record against 
the husband, which may be enforced by execution or 
attachment against his person issuing from the court 
which gave the decree; * * * Alimony decreed to 

a wife in a divorce of separation for bed and board 
is as much a debt of record until the decree has been 
recalled as any other judgment for money is.” 

See also to the same effect 

: Lynde v. Lynde, 181 U. S. 183. 

In Sistare v. Sistare, 218 U. S. 1, the Supreme Court had 
the same question before it, reviewed all prior decisions 
and reasserted the principle laid down in Barber v. Bar¬ 
ber, quoting the same paragraph quoted above to the ef¬ 
fect that an alimony decree is no different from any other 
judgment for money. 



Finally, in Yarborough v. Yarborough , 290 U.j S. 202, 
where the question was as to the relative rights of the 
husband and father on the one hand and a minor child on 
the other in a divorce decree fixing the amount to! be paid 
by the husband as alimony and for the care ahd main¬ 
tenance of the child, the Supreme Court after reviewing 
the decisions said, at page 212: j 

“He has fulfilled the duty which he owes to her by 
the law of his domicile and the judgment of its court, 
upon that judgment he is entitled to rely. I It was 
settled by Sistare v. Sistare, 218 U. S. 1, that the full 
faith and credit clause applies to an unalterable de¬ 
cree of alimony for a divorced wife. The clause ap¬ 
plies likewise to an unalterable decree of aliinony for 
- a minor child.” j 

This rule as to the binding effect of such a judgment is 
sumarized in 19 Corpus Juris, page 296, Divorcp, as fol¬ 
lows : | 

“676. Debt for Certain Purposes . In \ General. 
Alimony is not strictly a debt due to the jwife, but 
rather a general duty of support made specific and 
measured by the court. It is generally held, however, 
that alimony decreed to a wife is as much a debt, un¬ 
til the decree is recalled or modified, as any judgment 
for money is, and that the decree operates to cause an 
indebtedness to arise in her favor as each installment 
of alimony falls due. It has also been held ^hat a de¬ 
cree fixing the amount of alimony to be paid 1 by a hus¬ 
band to his wife, which has been entered by con¬ 
sent is valid and will be considered as a contract be¬ 
tween them as well as a decree.” 

i 

A recent case of the Board of Tax Appeals be^rs on the 
proposition of assignment. 

In Transatlantic Shipping Company v. Commissioner, 
31 B. T. A.—No. 175, decided December 6, 1934; 353 C. C. 
H., 8541, par. 7038, it appears that the petitioner for a 
valuable consideration assigned all his interest in a certain 
claim pending before the Mixed Claims Commission, re- 
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serving a right to receive a portion of any amount recov¬ 
ered by the assignee. It is held that only so much of the 
amount subsequently recovered by the assignee as was paid 
by him to the petitioner constituted taxable income to the 
petitioner, the Board saying: 

‘‘There is no longer any doubt about the rule gov¬ 
erning questions of this sort. In William Ernest 
Seatree , 25 B. T. A. 396, we said, on the authority of 
numerous cases: 

‘It is well settled that an assignment of income does 
not relieve the assignor of the tax thereon, but that if 
property or property rights are assigned the income 
subsequently arising therefrom is not taxable to the 
assignor; for the reason that the property no longer 
belongs to him and therefore the income from such 
property belongs, not to him, but to the new owner.’ ” 

We submit, therefore, that by a judgment of a court of 
competent jurisdiction binding on all parties the tax¬ 
payer was effectually divested of the share of the prop¬ 
erty in question so that neither he, nor his creditors, nor 
any one else on his behalf had or could acquire any interest 
in it; that equally effectually the wife was vested with it, 
in the language of the McDonald case; and that judgment 
so providing is binding and must be given full force and 
effect as a complete assignment of the property in interest. 


II. 

DIVORCE AND ALIMONY HAVE NO BEARING ON THE SITUATION. 

It is to be particularly noted that this court in the Mc¬ 
Donald case by the language already quoted repudiates 
directly the theory of the Government, that if the assign¬ 
ment were made for the purpose of satisfying the obliga¬ 
tion of the taxpayer to pay alimony to his wife, such an 
assignment should not be regarded as other assignments, 
and the payments by the trustee would still constitute in¬ 
come to the assignor. 
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I 

This theory has been repudiated also by the Board of 
Tax Appeals in a case handed down since the j^oard de¬ 
cided the case at bar, as pointed out in our briei (Brooks 
v. Commissioner , 31 B. T. A. 70, petitioner’s j brief, p. 
20) and by two cases decided since our brief was tiled, as 
follows: j 

The case of Hyde v. Commissioner, decided October 3, 

1934 (31 B. T. A., No. 57) discloses a situation similar 

to ours. Mr. Hyde entered into an agreement] with his 
wife, whereby she was to apply for a divorce in £he courts 
of Paris, and he was to create a trust for her benefit. He 
executed the trust, reciting in it that the consideration was 

j 

a full release by his wife of all her rights of every kind, 
including alimony. The Commissioner taxed tb the hus¬ 
band the income from the trust properties. 

The Board, following the Brooks case, reversed the Com¬ 
missioner, and says (p. 5): 

“We think that no question can be raisedjbut that a 
husband may make a valid gift of property fo his wife 
and that thereafter the income from the doijated prop¬ 
erty is the taxable income of the wife and not of the 
husband. We likewise think that it is plain that where 
a husband in good faith and not for the burpose of 
avoiding taxes creates a trust, the incomd from the 
trust fund to be paid currently to the wife ahd the hus¬ 
band does not retain a power of revocation, the hus¬ 
band is not taxable upon the income paid t|o the wife. 
We cannot see how the rule is any different where the 
husband creates a trust for the benefit of his divorced 
wife, nor do we think it makes any difference if the 
divorced wife in the proceedings at bar relinquished all 
claims for alimony, dower rights, maintenance and sup¬ 
port, in connection with the creation of a tfust fund.” 

i 

. 

Tuttle v. Commissioner , 31 B. T. A., No. 51, decided 

November 28, 1934. 

i 

In this case the petitioner was divorced frdm his wife 
and by agreement created a trust for her benefit in return 
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for her full release of her dower rights and all her claims 
for alimony, support and maintenance. The trust was to 
terminate at her death and the trust property to return to 
him, if living, otherwise to his son. On the same day a 
decree of divorce was signed, reciting the trust and its 
purpose. The Commissioner taxed to the husband the in¬ 
come from the trust property, relying on the case of Wil- 

cutts v. Douglass, .Fed. 2nd., which is also relied 

on by the Commissioner in this case (see page 11 of Com¬ 
missioners Brief). The Board distinguished the Wilcott’s 
case, and following the Brooks and the Hyde case above 
referred to, reversed the Commissioner, and held the in¬ 
come was not the income of the taxpayer. 

In two other recent cases it was held that where the trust 
was created by the taxpayer for the avowed purpose of 
taking care of his obligation to support his children that 
fact did not change the character of the assignment and 
make the income his for taxation purposes. 

Savage v. Coynmissioner, 31 B. T. A. (No. 

129) (Nov. 16, 1934). 

' Grosvenor v. Comynissioner, 31 B. T. A. (No. 

117 (Nov. 12, 1934). 

III. 

INTEREST. 

If the points raised with reference to taxability of all 
the payments involved are sustained in favor of the tax¬ 
payer, the interest question has no bearing whatsoever. 

In connection with this question, the Commissioner seems 
bothered by the notion that, as he expresses it (p. 17), Mr. 
Longyear did not owe his wife money, but was under legal 
obligation for support and maintenance. But after all that 
is only what any judgment of a court does. It simply finds 
that a legal obligation already exists and must be met. 






11 


We have already shown by the cases above cited that a 
judgment for alimony creates a valid debt the same as any 
other judgment for money, and in addition to the cases 
cited, desire to point out that this court has had occasion 
to consider the true nature and effect of an aliidony judg¬ 
ment and has applied the rule of the United Statep Supreme 
Court cases cited. j 

i 

In Droop, v. Ridenour, 11 App. D. C. 224j, husband 
and wife were divorced. The husband became indebted 
for money that he had embezzled, and deeded to his 
wife a piece of property in release of the arrears of 
alimony ordered by a prior decree and for relinquishment 
of accumulations. It was sought to set aside this deed on 
the ground that, alimony, not being a debt, there was no 
consideration for the deed, and therefore it was in fraud of 
creditors. The court said at page 239: 

“It is argued that alimony to be paid is not a debt, 
and therefore Mrs. Rideonour was not a creditor of her 
late husband with respect to such alimony,! decreed to 
be paid by him, and therefore the deed derives no sup¬ 
port in respect of the alleged alimony that Was included 
in the consideration therefor; but in our opinion this 
argument is rather more specious than sound. It is 
true alimony awarded is not regarded as a debt in the 
strict technical sense of the term, but the decree of the 
court awarding alimony imposes a duty an^ an obliga¬ 
tion upon the party against whom it is passed, and con¬ 
fers a benefit and means of support upon the person 
in whose favor it is made. It is enforced as a judg¬ 
ment or decree. * * * It is clear, we thijik, that the 
surrender of a claim for alimony due or to become due 
under a decree of court constitutes valuable consid¬ 
eration within the meaning of the law as against the 
creditors of a party bound to pay such alipony.” 

In Phillips v. Kepler, 47 App. D. C. 384, it ^ppears that 
a Nebraska decree for a divorce was not complied with, and 
the wife brought suit in the District Court of Columbia. 
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The easei reached this court, which followed the Sistare 
case, 218 TJ. S. 1, and the Barber case, and holds: 

“ Alimony decreed to a wife in a divorce * * * is 
as much a debt of record until the decree has been re¬ 
called as any other judgment for money is.” 

The income tax statute which simply allows a deduction 
of interest paid makes one exception having no bearing on 
this point. It does not make an exception with reference to 
interest paid on an alimony judgment. 

See Statute, page 24 of our brief. 

To read into the statute such an exception would violate 
the fundamental principles with reference to the construc¬ 
tion of tax statutes. By construction to take an alimony 
judgment out from under a discharge section of the bank¬ 
ruptcy act is one thing, and quite different from taking an 
alimony judgment out from under a general provision of a 
tax statute. In the bankruptcy statute no such fundamental 
principle referred to above is violated or involved. 

The Board of Tax Appeals and the courts have decided 
frequently that contracts and debts do in fact exist be¬ 
tween husband and wife, and that where tax questions are 
involved such debts and contracts must be treated as any 
other debts and contracts. 

In addition to the cases cited in our brief in chief we de¬ 
sire to add the following: 

RUey v. Commissioner, 29 B. T. A. 160. 

A salary paid by wife to her husband in the conduct of 
her business held to constitute proper income tax deduc¬ 
tion. 

Tifft v. Commissioner, 25 B. T. A. 986, 

where a brokerage partnership existed between the two 
men and their wives, held income should be treated accord¬ 
ingly. 


Coombs v. Commissioner, 25 B. T. A. 1320. 

To the same effect where husband and wife were engaged 
as partners in the hardware business. 

Brackman v. Commissioner, 24 B. T. A. 2^9. 
MacPherson v. Commissioner, 19 B. T. A. &51. 
Sunlin v. Commissioner, 6 B. T. A. 1232. j 

j 

To the same effect. 

I 

Hamilton v. Commissioner (C. C. A. 1st Cir.), 24 jPed. (2) 

668 . 

I 

The husband ran a business inherited by lkis wife 

i 

from her father. Their agreement was 75 per ceikt of the 
profits to him and 25 per cent to her. The entire profits 
were taxed to the husband by the Commissioner. The 
Board of Tax Appeals affirmed, and the Circuit pourt of 
Appeals reversed and gave binding effect to the!contract 
between the parties. 

, I 

Pugh v. U. S. 48 Fed. (2) 600. ! 

Partnership contract given full effect by the court. 

In view of these decisions, we respectfully submit that 
even if the payments made by the trustees to Mrs. Long* 
year should properly be regarded as income to th^ defend¬ 
ant, such payments as constituted interest on the [indebted¬ 
ness evidenced by the note and agreement and judgment 
of the court constituted interest as that term i$ used in 
the statute, and should be allowed as deductions. 

Respectfully submitted, 

William B. McIlvaineJ 
J. F. Dammanx, 

Attorneys for the Petitioner . 

Wilson & McIlvaine, 

Of Counsel . 

120 West Adams Street, 

Chicago, Illinois. 



